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DECISION AND ORDER 
 
 This is a claim for a Section 22 Modification of 
compensation benefits under the Longshore and Harbor Workers’ 
Compensation Act, 33 U.S.C. § 901, et seq. (herein the Act), 
brought by Equitable/Halter Shipyard (Employer) and Halter 
Marine, Inc. (Carrier) against Honeyetta Fogarty (Claimant).   
 
 On April 25, 1997, a Decision and Order Awarding Benefits 
issued by the undersigned in which it was determined that 
Claimant established entitlement to compensation benefits for: 
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(1) temporary total disability from June 23, 1992 to June 29, 
1994; and (2) permanent total disability from June 29, 1994 
through present and continuing.  After the formal hearing on 
February 26, 1996, Employer obtained vocational reports related 
to the availability of suitable alternative employment in 
consideration of Claimant’s physical limitations and 
restrictions.   
 
 On June 3, 1998, the Board vacated the undersigned’s 
determination that Claimant was totally disabled.  In so ruling, 
the Board concluded that contrary evidence of record, 
“specifically the reports of those physicians who opined that 
Claimant could resume her usual employment duties” was “not 
fully” discussed.  Further, the Board vacated the undersigned’s 
determination that Employer failed to establish the availability 
of suitable alternative employment.  Specifically, the testimony 
of Mr. Couch and Mr. Matran regarding Employer’s light duty 
program was not addressed.  In all other respects, the April 25, 
1997 Decision and Order Awarding Benefits was affirmed. 
 
 On August 28, 1998, the undersigned issued an Order on 
Remand directing the parties to confer and advise this office 
whether there was any need for a formal hearing on remand, and 
if so, on what issue(s), or whether the matter could be handled 
based on the existing record by merely establishing a briefing 
schedule of the issues on remand. 
 
 On September 10, 1998, pursuant to a telephonic conference 
call held on that date, the parties advised that there was “no 
need for a supplemental formal hearing in this matter following 
remand and requested that a briefing schedule be established for 
consideration of arguments based on the existing record.”  
Consequently, the undersigned issued an Order Setting Briefing 
Schedule on September 10, 1998, whereby the parties were ordered 
to submit briefs no later than October 26, 1998 and replies no 
later than November 16, 1998. 
 
 On January 29, 1999, the undersigned issued an Order 
Granting in Part Motion to Strike Briefs, in which it was noted 
that “the subject of new medical evidence was discussed during a 
telephonic call held with the parties on September 10, 1998, 
during which the undersigned ruled that the remand issues would 
be resolved based on the existing record, subject to a Section 
22 request for modification by any party aggrieved by the 
Decision and Order on Remand.”  It was further noted that 
Claimant referenced new medical evidence which was not of record 
and which would not be afforded any probative value. 
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 On March 5, 1999, the undersigned issued a Decision and 
Order on Remand after considering anew the record evidence, 
including the testimony of Mr. Matran and Mr. Couch.  It was 
determined that Mr. Matran’s testimony indicated five offers 
were made to Claimant on unknown dates, but no specific 
description of the jobs purportedly offered to Claimant were 
identified within Claimant’s physical restrictions and 
limitations assigned by Drs. Jarrott and Segura.  It was also 
observed that Mr. Couch’s testimony, which indicated Employer 
would re-train its employees who were permanently disabled to 
perform jobs within their restrictions and limitations, failed 
to establish the availability of suitable alternative employment 
reasonably available to Claimant because Employer demonstrated 
no evidence it offered to re-train Claimant to perform any other 
job function.  Accordingly, I again found that Employer failed 
to establish suitable alternative employment reasonably 
available to Claimant within her physical restrictions and 
limitations. 
 
 On November 6, 2002, Employer filed a Motion for 
Modification, and the matter was referred to OALJ on November 6, 
2002.  On February 25, 2003, a Notice of Hearing and Pre-hearing 
Order issued by this office scheduling a formal hearing on July 
14, 2003, and ordering the parties to conclude “all discovery” 
no later than twenty days prior to the hearing. 
 
 On June 24, 2003, a June 19, 2003 “Motion to Continue 
Hearing” filed by Counsel for Employer was granted, and the 
hearing was rescheduled for August 14, 2003.1  In all other 
                                                 
1  Notably, on June 19, 2003, Employer also filed: (1) a 
Motion to Compel Answers and Interrogatories and Response for 
Production of Documents; and (2) a Notice of Motion.  In its 
submission, which is part of the administrative record in this 
matter, Employer averred Claimant failed to answer its March 21, 
2003 Interrogatories and Request for Production of Documents, 
which were served on Claimant.  Included with Employer’s 
submission were copies of blank medical releases to be completed 
by Claimant.  The releases include the following language: “THIS 
RELEASE DOES NOT AUTHORIZE VERBAL COMMUNICATIONS BY THE ABOVE 
NAMED HEALTHCARE PROVIDER WITH THE REQUESTER.”  (emphasis in 
original).  On June 24, 2003, Claimant was ordered to show cause 
why Employer’s Motion to Compel Responses to Discovery Requests 
should not be granted.  On July 1, 2003, Employer submitted a 
letter to this office indicating Counsel for Claimant consented 
to a “ten-day order, that is, that Claimant is compelled to 
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respects, the February 25, 2003 Notice of Hearing remained 
unchanged. 
 
 On July 25, 2003, Employer submitted its witness and 
exhibit lists which identified evidence that would be introduced 
at the August 14, 2003 hearing. 
 
 On August 4, 2003, ten days before the anticipated formal 
hearing date, Employer’s vocational expert reportedly conferred 
with Claimant’s treating physician in a “rehabilitation 
meeting,” to discuss vocational reports and suitable jobs 
without notifying Claimant or Counsel for Claimant. 
 
 On August 7, 2003, Claimant filed a Motion in Limine and 
Motion To Continue Hearing to exclude any evidence obtained from 
the August 4, 2003 rehabilitation meeting, arguing Employer 
unlawfully obtained information because it failed to notify 
Claimant or Counsel for Claimant either orally or in writing of 
its intention to have its vocational expert meet with Claimant’s 
treating physician.  Claimant also objected to the hearsay 
nature of the evidence. 
 
 On August 12, 2003, the undersigned issued an Order 
Rescheduling Hearing which granted Claimant’s request to 
reschedule the hearing because the matter was not in a posture 
to be litigated.  The hearing was scheduled for December 16, 
2003. 
 
 On September 10, 2003, after considering Employer’s 
response to Claimant’s Motion in Limine, the undersigned issued 
an Order Granting Motion in Limine excluding any information 
gathered by Employer’s vocational expert during the August 4, 
2003 rehabilitation meeting because Employer failed to establish 
its authorization to have its vocational expert engage in ex 
parte communication with Claimant’s physician in the absence of 
any notice to Claimant or Counsel for Claimant. 
 
 On November 18, 2003, the undersigned issued an Order 
Rescheduling Hearing in which the formal hearing was rescheduled 
for March 10, 2004.   
 
 On March 5, 2004, Employer submitted a Motion to Continue, 
which was denied on March 9, 2004, wherein it was noted Claimant 
submitted a Second Motion in Limine regarding a March 1998 
                                                                                                                                                             
respond to the outstanding discovery . . . on or before July 13, 
2003.”   
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vocational report and a Motion for Summary Decision which were 
deferred for the formal hearing.2  
 
 On March 10, 2004, the formal hearing was conducted.  All 
parties in attendance were afforded a full opportunity to adduce 
testimony and offer documentary evidence.  Claimant offered four 
exhibits which were received into evidence.  Employer proffered 
six exhibits, five of which were admitted into evidence along 
with one joint exhibit.3  Employer’s exhibit number six was 
rejected along with the proffer and marked as a rejected 
exhibit.4  The record was left open until April 30, 2004, to 
receive additional medical evidence from Claimant’s treating 
pain management physician, which was not submitted post-hearing.  
The record in this matter is hereby closed.  This decision is 
based upon a full consideration of the entire record.    
                                                 
2  Claimant’s Second Motion in Limine Regarding March 1998 
Report and her Motion for Summary Decision were submitted on 
March 8, 2004. 
 
3  References to the record are as follows: Transcript: 
Tr.    ; Claimant’s Exhibits: CX-    ; Employer’s Exhibit: EX-
___; Joint Exhibit: JX-1, and Rejected Exhibit: RX-1. 
 
4  Employer proferred evidence related to vocational expert 
Favaloro’s August 4, 2003 ex parte rehabilitation conference 
with Dr. Jarrott regarding Claimant’s ability to perform certain 
jobs in the Jackson, Mississippi area in the absence of 
Claimant’s notice or consent to such a conference.  Such 
evidence was the subject of Claimant’s August 7, 2003 Motion in 
Limine which was granted by the undersigned on September 10, 
2003.  (Tr. 96-101).  Notwithstanding that Employer’s exhibit 
was rejected, it is noted that the exhibit also contains an 
August 13, 2003 letter from Ms. Favaloro to Counsel for Claimant 
indicating she located some “[s]edentary jobs in the greater New 
Orleans area such as booth cashiers earning approximately $6.00 
- $6.50 per hour.”  Ms. Favaloro also reported that “we were 
able to locate a production worker position that is sedentary 
where the worker will use a foot pedal at wages of $6.00 - $7.00 
per hour.”  She requested Counsel for Employer to “call to 
further discuss this case and we will prepare for the December 
trial.”  The general job descriptions contained with Ms. 
Favaloro’s August 13, 2003 letter include no specific 
descriptions supporting a determination whether the jobs are 
reasonably available to Claimant within her physical limitations 
and restrictions.  (RX-1, p. 1) (emphasis added).   
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 Post-hearing briefs were filed by Employer and Claimant on 
May 14, 2004.  Based upon the evidence introduced, my 
observations of the witness, and having considered the arguments 
presented, I make the following Findings of Fact, Conclusions of 
Law and Order.           
  

I.  STIPULATIONS 
 
 Based upon the record and the joint stipulations by the 
parties, I find (JX-1):  
 
 1. Claimant was injured on June 23, 1992, while in the 
course and scope of her employment with Employer. 
 
 2. Claimant and Employer were in an employee-employer 
relationship at all relevant times. 
 
 3. Employer was notified of the injury on June 23, 1992. 
 
 4. Employer filed Notices of Controversion on August 12, 
1992, and on September 11, 1992.  
 
 5. The parties attended an informal conference on October 
7, 2002. 
 
 6.  Claimant’s average weekly wage at the time of injury 
was $302.50. 
 
 7. Claimant was totally disabled from August 2, 1999 to 
March 27, 2002.  (Tr. 18). 
 

II.  ISSUES 
 
 The unresolved issues presented by the parties are: 
 
 1. Whether modification under Section 22 of the Act is 
appropriate. 
 
 2. The nature and extent of Claimant’s disability, 
including the date of maximum medical improvement. 
 
 3. Whether Claimant’s choice of treating physician is Dr. 
Jarrott.5 
                                                 
5  Although not specifically described in the parties’ joint 
exhibit as an issue presented for litigation, Employer noted 
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III.  STATEMENT OF THE CASE 

 
The Testimonial Evidence 
 
Ms. Nancy T. Favaloro 
 
 Ms. Favaloro testified as an expert in the field of 
vocational rehabilitation counseling.  In 1997, Employer 
initially retained Ms. Favaloro “to provide vocational 
rehabilitation services to [Claimant], to contact her attorney 
and to initiate those services.”  She reviewed Claimant’s 
medical records prior to 1997 and, with Counsel for Claimant’s 
consent, interviewed Claimant at Counsel for Claimant’s office 
on July 8, 1997.6  (Tr. 36-44, 47; EX-1, p. 2). 
                                                                                                                                                             
that, at the October 7, 2002 informal conference regarding 
modification under Section 22 of the Act, Claimant requested to 
return to her prior treating physician, Dr. Jarrott, because she 
relocated from Jackson, Mississippi, to the New Orleans, 
Louisiana area.  Employer explained that it initially agreed to 
allow Claimant to return to Dr. Jarrott, but later controverted 
Dr. Jarrott’s status as Claimant’s treating physician when it 
discovered Dr. Jarrott’s license to practice medicine was 
suspended on December 26, 2003.  Employer noted that it filed 
its notice of controversion on October 23, 2003, before Dr. 
Jarrott’s license was suspended.  Employer indicated, as did Dr. 
Jarrott in his deposition, that Dr. Jarrott’s license was 
reinstated with certain limitations in January 2004.  Employer 
argued no informal conference was scheduled regarding its 
October 2003 notice of controversion.  Because the issue was 
raised at the October 7, 2002 informal conference, it is 
considered herein as a disputed issue for resolution in the 
interest of justice.  (Tr. 22-24; JX-1; CX-1, pp. 5-10). 
   
6  Ms. Favaloro explained that she previously requested Dr. 
Jarrott to approve Claimant’s capacity to six jobs she 
identified on March 24, 1997: (1) Toll Collector; (2) Parking 
Cashier; (3) Production worker; (4) Delivery Driver; (5) 
Production Worker; and (6) Production Worker.  For “one year,” 
she followed-up with Dr. Jarrott regarding his response to her 
1997 request, but Dr. Jarrott refused to respond without a 
rehabilitation conference with Ms. Favaloro.  (Tr. 49-50, 52-
54).  Ms. Favaloro periodically contacted Dr. Jarrott about her 
written requests for him to approve various jobs, and advised 
that his ongoing non-response would be considered as his 
approval of the jobs she identified.  (EX-1, pp. 19-26, 30-31). 
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 At the July 8, 1997 interview, Ms. Favaloro noted that 
Claimant’s treating physician was Dr. Jarrott, who was 
recommending surgery.  She found Dr. Jarrott’s medical opinions 
regarding Claimant’s disability status “confusing” because she 
understood that he opined Claimant was capable of performing 
“light to sedentary-type employment” while he also opined she 
was disabled from returning to employment.  She was unaware of 
any restrictions assigned Claimant by Dr. Jarrott.  (Tr. 44-47). 
 
 Claimant reported to Ms. Favaloro that she was born in 1952 
and attained a 6th-grade educational level.  She reported 
difficulty with reading.  She described a history of laborer 
occupations she performed with Employer and some shipfitter-
helper work and other kinds of general labor work for 
approximately five years.  She also described her prior 
occupations, which included painting, driving and working in the 
fast-food services industry.  At Ms. Favaloro’s request, 
Claimant underwent achievement tests, which revealed that 
Claimant “really cannot perform meaningful reading and writing, 
other than to understand simple phrases, and she could add and 
subtract whole numbers.”7  (Tr. 47-49). 
 
 Based on her vocational interview with Claimant and 
Claimant’s medical records, Ms. Favaloro prepared a labor market 
survey on August 5, 1997.8  Based on her understanding that Dr. 
                                                                                                                                                             
 
7  Ms. Favaloro prepared a July 23, 1997 vocational report 
indicating Claimant “complained of a severe headache” because 
she did not take her medication on the morning of the July 8, 
1997 vocational interview.  Claimant reported “she can only see 
out of one eye.  This is a longstanding condition as she began 
having surgeries to her eyes when she was approximately three 
years of age.”  Claimant reported using Valium, while Dr. 
Jarrott’s July 7, 1997 report indicated Claimant was prescribed 
Soma and Fioricet.  (EX-1, pp. 3-4). 
  
8  Ms. Favaloro’s August 5, 1997 report included the following 
jobs: (1) Toll Collector; (2) Parking Cashier; (3) Production 
Worker; (4) Delivery Driver; (5) Laundry Attendant; (6) 
Production Worker; and (7) Production Worker.  In her report, 
Ms. Favaloro did not discuss any of Dr. Jarrott’s previous 
restrictions against pushing and pulling more than ten pounds, 
bending, lifting, jumping, climbing or squatting.  Ms. Favaloro 
reported only that Dr. Jarrott “suggested that [Claimant] return 
to light or sedentary employment.”  While many of the jobs 



- 9 - 

Jarrott restricted Claimant to sedentary and light exertional 
levels, she identified seven jobs which she opined were within 
Claimant’s physical limitations and restrictions.  She noted 
that Dr. Applebaum released Claimant to return to unrestricted 
employment at her prior occupation.  However, she agreed that, 
if Claimant was capable of performing only light or sedentary 
occupations, Claimant could not return to her prior occupation, 
which was described as “medium to heavy.”  Ms. Favaloro admitted 
that she had “no specific restrictions of how much [Claimant] 
could lift,” nor did she have any specific restrictions related 
to Claimant’s capacity for walking, standing or sitting.  (Tr. 
49-59; EX-1, pp. 6-8). 
 
 On March 25, 1998, Ms. Favaloro met with Dr. Jarrott in a 
rehabilitation conference to discuss her August 5, 1997 list of 
jobs.9  Ms. Favaloro recalled Dr. Jarrott approving three full-
time jobs identified in the list of jobs, which inexplicably 
bear a date of March 24, 1997: (1) Toll Collector; (2) Parking 
Cashier; and (3) Production Worker.10  None of the jobs required 
a high-school education.  The toll collector position, which was 
currently available and which paid $7.15 hourly, required 
applicants to sit or stand, use one upper extremity to collect a 
toll and count money at the end of the work day, when the 
applicant would be required to generate a report.  The employer 
would train applicants how to generate reports.  The position 
                                                                                                                                                             
specifically require lifting, none of the jobs describe any 
pushing and pulling or bending and squatting requirements.  (EX-
1, pp. 6-8).   
 
9  Ms. Favaloro stated rehabilitation conferences are 
typically performed when physicians request them.  Some 
physicians simply respond to approvals for job requests in 
writing.  She stated she has never been required to obtain a 
specific consent by claimants or their attorneys prior to 
attending a rehabilitation conference, nor has she ever received 
a complaint after attending a conference.  She is unaware of any 
provision under the Act requiring prior notice of a 
rehabilitation meeting.  (Tr. 66-67). 
 
10  Upon a review of Ms. Favaloro’s list date March 24, 1997, 
Dr. Jarrott did not approve a delivery driver job because 
Claimant could perform “no driving.”  He did not approve two 
production worker jobs requiring Claimant to lift “under 5 
pounds” or “lift under 20 pounds,” because he opined Claimant 
should perform “no lifting.”  (EX-1, pp. 12-13) (emphasis 
added).    
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paid the same hourly rate in “1993.”  (Tr. 58-62; EX-1, pp. 12-
14). 
 
 According to Ms. Favaloro, the parking cashier job paid 
$5.00 hourly and required applicants to accept payments for 
parking.  Applicants were required to use a ticket-based system 
which would provide any amounts due and any change owed upon 
payment.  Applicants, who would work in air-conditioned booths, 
were required to provide a receipt upon request.  They could sit 
or stand, and there was “no meaningful lifting other than the 
change or the parking ticket, or the change that they would 
give.”  Ms. Favaloro opined Claimant possessed the requisite 
mathematical skills to count change and otherwise demonstrated 
the physical and intellectual capacity to perform the parking 
cashier job.  She estimated the job’s hourly rate “probably 
wasn’t much different” in 1992, when it would not be more than 
$4.50 hourly.11  (Tr. 63-64). 
 
 Ms. Favaloro testified the production worker job, which 
paid $4.75 hourly, was a sedentary position requiring applicants 
to sit at a microfilming machine and photograph various written 
documents.  Applicants would “take one piece of paper from a 
stack, [put] it on a machine, [push] a button that microfilms it 
and then [turn] it over into another stack.  The worker would be 
“mostly seated,” but could stand if necessary.  On-the-job 
training was provided by the employer.  Other workers were 
required to deliver and remove stacks of documents, so 
applicants would not be required to carry boxes of paper.  Other 
than lifting single sheets of paper, there were no lifting 
requirements for the production worker job.  Workers were 

                                                 
11  Notably, Claimant’s accident occurred on June 23, 1992.  
Ms. Favaloro was often asked about wages paid in “1992” for  
various jobs in her labor market surveys.  Ostensibly, she was 
referring to what the specific jobs paid as of June 23, 1992; 
however, she was otherwise unclear when jobs paid specific wages 
in 1992.  She was likewise unclear on how she derived values 
representing minimum wage in 1992.  It is noted that, according 
to the Department of Labor, the national average weekly wage has 
risen on October 1 of each year since at least 1972.  (See, 
e.g., Tr. 63-64; See also U.S. Dep’t of Labor, National Average 
Weekly Wages (NAWW), Minimum and Maximum Compensation Rates, and 
Annual October Increases(Section10(f)) 
<http://www.dol.gov/esa/owcp/dlhwc/NAWWinfo.htm>  (last accessed 
July 30, 2004)).    
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required to organize documents numerically or alphabetically.12  
Ms. Favaloro opined Claimant was capable of performing the job, 
which paid $4.25 hourly in 1992.  (Tr. 64-66). 
 
 On May 1, 1998, Ms. Favaloro provided Claimant and Counsel 
for Claimant with descriptions of five “sedentary-type” jobs 
which were “the same” or “similar to the [August 5, 1997] jobs 
[Dr. Jarrott] previously approved [in March 1998].”  The 
employers and their contact information were identified in the 
letter.  Two of the identified jobs, namely the parking cashier 
and the production worker positions, were previously identified 
in the “March 24, 1997” report, approved by Dr. Jarrott in March 
1998, and remained available.  The toll collector job was no 
longer available.  Ms. Favaloro recalled receiving no additional 
medical records indicating Claimant’s specific physical 
restrictions and limitations since her August 5, 1997 vocational 
report.  (Tr. 67-70; EX-1, pp. 17-18). 
 
 In her May 1, 1998 letter to Claimant, Ms. Favaloro also 
identified a full-time sewing machine operator position, which 
was an unskilled, entry-level job “where the worker is doing 
these repetitive tasks over and over.  The lifting is less than 
eight [pounds] most of the fabric is brought to these workers, 
[who] . . . can operate different machines.”  The job provided 
on-the-job training.”  Applicants could alternatively stand, 
sit, or walk around the machines in the immediate area.  The job 
paid $6.00 hourly in 1998, and Ms. Favaloro estimated the job 
paid $4.25 in 1992.  She opined Claimant could perform the job, 
which did not require reading and writing.  (Tr. 70-71; EX-1, 
pp. 17, 22-23). 
 
 Ms. Favaloro identified another available full-time job, a 
sorter position, in which applicants could alternatively sit or 
stand depending on their comfort levels.  They were required to 
use their hands to sort through small parts for inspection and 
to place into different bins.  The job paid $5.25 to $5.55 
hourly, depending upon which shifts were performed.  There was 
no reading or writing required for the position, which was an 
“unskilled, repetitive, simple task-type job.”  Ms. Favaloro 
estimated the job would not have paid “much more than” minimum 
wage in 1992.  (Tr. 71-72; EX-1, pp. 17, 24). 
                                                 
12  On July 23, 1997, Ms. Favaloro reported Claimant was 
“unable to perform meaningful reading or writing.”  She would 
later describe Claimant as “illiterate” on March 27, 2002; 
however, she reported Claimant could read “basic words” on June 
20, 2003.  (EX-1, pp. 4, 35). 
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 Ms. Favaloro identified another full-time parking cashier 
job which required applicants to learn to accept payments and 
provide change.  Applicants would be trained on a similar 
computerized system as that previously described in her “March 
24, 1997” letter to Dr. Jarrott.  The job was a sedentary 
position requiring applicants to alternatively sit or stand in a 
booth, prepare reports, and lift no more than five pounds.  She 
opined Claimant possessed the requisite skills to perform the 
job and count change.  The job paid $5.15 hourly, and probably 
would have paid minimum wage in 1992.  (Tr. 75-76; EX-1, pp. 17, 
24).  
 
 Ms. Favaloro indicated the jobs, which were more 
specifically described in a May 22, 1998 vocational report, were 
provided to Dr. Jarrott for his approval, but he did not 
respond.  She notified Dr. Jarrott that his failure to respond 
to her requests to approve the jobs would be considered as his 
approval of the jobs “as they had similar physical demands as 
the jobs he had approved four or five months earlier.”  She 
noted that Dr. Applebaum was provided a copy of the May 22, 1998 
labor survey and that Dr. Applebaum approved all of the jobs.  
She indicated that she later contacted the employers identified 
in her May 1, 1998 letter to Claimant, and three of them 
responded that Claimant had not applied for the positions.  Two 
employers, namely those offering the additional parking cashier 
job and the microfilm job, did not respond whether or not 
Claimant applied for the positions.  (Tr. 74, 78-81; EX-1, pp. 
19-31). 
 
 Ms. Favaloro testified that, after she provided additional 
follow-up summary reports to Employer in September 1998, she 
performed no further services in the matter until March 2002.  
To renew her vocational analysis, she considered new medical 
evidence from Dr. Mandybur, Claimant’s physician in Jackson, 
Mississippi.  She was aware that multiple physicians recommended 
surgery to relieve Claimant’s pain.  The surgery was performed 
on August 20, 1999, by Dr. Mandybur, but Ms. Favaloro noted that 
no physicians outlined specific work restrictions, adding, “I 
wish they did in their reports, but they don’t always, so again, 
we used the sedentary to light physical demand levels to conduct 
the labor market work.”  (Tr. 81-83; EX-1, pp. 32-34). 
 
 In her March 27, 2002 report, Ms. Favaloro identified five 
full-time jobs which she opined Claimant was capable of 
performing: (1) Parking Lot Cashier; (2) Salad Bar Attendant; 
(3) Assembler; (4) Assembly/Production; and (5) Line Server.  



- 13 - 

The parking lot cashier job required applicants to collect 
tickets, compute time, collect money and provide change and 
receipts using a computerized system for which the employer 
would provide on-the-job training.  The position was sedentary 
and allowed alternate standing and sitting.  Applicants would be 
required to occasionally lift no more than 20 pounds.  Basic 
math skills were required.  The job paid $6.00 hourly, and Ms. 
Favaloro estimated that it paid $4.25 hourly in 1992.  In his 
deposition of June 25, 2003, Dr. Mandybur restricted Claimant’s 
repetitive use of her hands.  Ms. Favaloro did not think the job 
required any extensive neck motion.  She also opined that, 
unlike a “line worker or something like that,” the job did not 
require repetitive use of the hands, other than “taking the 
parking ticket when someone came.”13  (Tr. 83-87; EX-1, pp. 35-
37). 
 
 The Salad Bar Attendant position required applicants to set 
up and maintain soups, salads and remaining salad bar items.  
Applicants would be responsible for following a diagram 
directing placement of items, and on-the-job training was 
provided.  Workers would “mostly be standing and walking while 
working” and would be required to lift up to 20 pounds.  They 
were also responsible for “cleaning the salad bar and keeping it 
straight.”  Ms. Favaloro noted the job required applicants to 
use their hands most of the day, but the tasks would not be 
“routine, repetitive task[s].”  The job paid $5.15 hourly, and 
Ms. Favaloro “expected” the job paid minimum wage during 1992.  
(Tr. 87-89; EX-1, pp. 35, 37). 
 
 The assembler position required applicants to fit together 
parts “either by hand or with the help of a machine operated by 
the push of a button or with foot pedals” to assemble windshield 
wipers, automotive stampings and other light automotive parts 
“at a bench or an assembly line.”  On-the-job training was 
                                                 
13  None of the job descriptions identified in Ms. Favaloro’s 
March 2002 report included specific neck or hand requirements, 
although the jobs generally implied the use of hands would be 
required.  (EX-1, pp. 35-36).  Ms. Favaloro noted that Claimant 
was restricted from the repetitive use of her hands by Dr. 
Mandybur when she reviewed his June 25, 2003 deposition.  She 
interpreted the restriction to mean Claimant was restricted from 
“repetitive hand motions; where you’re using your hands 
constantly throughout the work day at the same task . . . 
similar to an assembly job or a production job but where the 
tasks don’t change . . . .”  (Tr. 105-107).     
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provided, and workers were required to “sit or stand depending 
on which department she is working in.”  No overhead work was 
required, and lifting would not exceed 10 pounds.  Ms. Favaloro 
opined the job would not require extensive neck motion, “other 
than for you to see to push buttons or to do what you’re doing.”  
She did not describe specific repetitive hand requirements, but 
noted “you’re going from task to task.”  The position paid $6.15 
hourly.  She had no information from the employer about its 1992 
salary, but estimated the job paid “around $4.50 back in 1992,” 
based on information received from similar employers.  (Tr. 89-
91; EX-1, pp. 35-37). 
 
 The assembly/production job required applicants to assemble 
small automotive parts using both upper extremities and hands.  
Alternate sitting or standing was generally allowed, although 
workers might be required to sit or stand depending on certain 
tasks.  Occasional lifting would not exceed 20 pounds.  Ms. 
Favaloro opined the job would not require any extensive neck 
motion.  She noted repetitive hand movements were not likely 
because tasks change “throughout the day.”  The job paid $6.00 
to $6.50 hourly.  Based on another employer’s information, Ms. 
Favaloro estimated the job paid $4.50 hourly in 1992.  (Tr. 91-
92; EX-1, pp. 35-37). 
 
 The line server position required applicants to serve food 
at “Picadilly,” where they would “put whatever food items 
they’re serving onto the plate and pass it to their coworker.”  
Workers were required to wipe their areas clean and were 
required to stand and walk, although they could sit during 
breaks.  Workers were required to lift no more than 20 pounds 
occasionally.  Ms. Favaloro opined the job did not require 
extensive neck motion, nor did it require repetitive hand motion 
because Claimant “would be using her hand to put a plate down 
and then to fill the thing and to pass the plate.”  She 
concluded the required tasks were “not constant throughout the 
workday, but [Claimant] would be using [her] hand[s] . . . and 
arms to do that.”  The job paid $5.15 hourly, and the employer 
informed Ms. Favaloro the job paid minimum wage in 1992.  (Tr. 
92-94; EX-1, pp. 35-37). 
 
 On April 3, 2002, Ms. Favaloro sent a letter to Dr. 
Mandybur requesting his approval of the jobs identified in her 
March 2002 report.14  On May 17, 2002, Dr. Mandyubur approved all 

                                                 
14  None of the job descriptions identified in Ms. Favaloro’s 
April 2002 request for approval included specific hand or neck 



- 15 - 

of the jobs by placing an “X” near “approved.”  (Tr. 84-85; EX-
1, pp. 38-41). 
 
 On June 20, 2003, Ms. Favaloro performed another labor 
market survey in the Jackson, Mississippi area, where she 
identified 8 full-time jobs which she opined were available to 
Claimant within her physical limitations and restrictions:15 (1) 
Sewing Machine Operator; (2) Assembly Line Worker; (3) 
Assembler; (4) Machine Operator; (5) Parking Lot Cashier; (6) 
Assembler; (7) Assembly/Production Worker; and (8) Line Server.  
Of the eight jobs she identified, she was asked to discuss only 
two, namely the parking lot cashier position and the assembler 
position.16  (Tr. 95-103; EX-1, pp. 43-45). 
 
 According to Ms. Favaloro, the parking lot cashier job was 
similar to those previously described in which workers were 
required to collect tickets and compute time using a machine for 
                                                                                                                                                             
requirements.  Rather, the descriptions were generally verbatim 
to those provided in her March 2002 report.  See note 11, supra.   
 
15  It is noted that Counsel for Employer indicated Employer 
became aware of Claimant’s relocation to the New Orleans, 
Louisiana area, where she originally sustained her 1992 
occupational injury, during the October 7, 2002 informal 
conference.  (Tr. 22-23; JX-1).  It is also noted that Claimant 
resided in the New Orleans area, where she sustained her 
compensable job injury in 1992 while working for Employer.  
(April 25, 1997 Decision and Order, p. 4).  Ms. Favaloro did not 
offer any explanation why she located jobs in Jackson, 
Mississippi, when she prepared her June 2003 vocational report 
after Claimant returned to the New Orleans area.  
 
16  A review of the six jobs Ms. Favaloro did not discuss at 
the hearing when she testified about her June 20, 2003 survey 
reveals that three of the jobs were assembly jobs requiring 
workers to: (1) make parts for windows while mostly seated; (2) 
use hand tools to assemble parts for heating and air 
conditioning units, or use hands to complete job tasks; (3) 
perform (unidentified) assembly jobs generally from a seated 
position, although alternate standing and sitting is usually 
allowed.  The sewing machine operator job required lifting up to 
25 pounds.  A Machine operator position required applicants to 
use their hands to complete tasks while producing denim 
garments.  A line server position required applicants to serve 
food on plates to customers at a cafeteria. (EX-1, pp. 43-45). 
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which the employer provides training to calculate time and the 
quantity of cash collectible and payable.  Workers would be 
required to count change, collect and return change, and provide 
receipts as necessary.  The job was described as sedentary, 
requiring occasional lifting of no more than 20 pounds, and it 
paid $6.00 hourly.  Ms. Favaloro opined the job did not require 
excessive neck motion or repetitive use of the hands.17  She 
estimated the job paid $4.25 in 1992.  (TR. 102-103). 
 
 Ms. Favaloro noted that the assembler job required 
applicants to fit parts together using their hands or by using a 
machine operated by a button or a foot pedal.  Either foot could 
be used, and the worker was able to sit or stand.  Workers were 
not required to lift more than 10 pounds, and they could 
alternatively sit or stand.  The job paid $6.15 hourly.  Based 
on another employer in a similar industry, Ms. Favaloro 
estimated the job paid $4.50 in 1992.  Ms. Favaloro opined no 
excessive neck motion was required.  Likewise, she opined the 
job would not require excessive repetitive hand motions because 
workers would be “doing different tasks throughout the day.”  
(Tr. 103-105). 
 
 On cross-examination, Ms. Favaloro testified she did not 
explain to Dr. Jarrott that he had no obligation to meet with 
her.  She also testified that Dr. Jarrott requested the meeting, 
for which physicians charge “exorbitant amounts of money.”18  She 
did not ask Dr. Jarrott whether he was authorized by Claimant to 
engage in any rehabilitation conferences.  She did not have, nor 
did she review any signed releases allowing Dr. Jarrott to 
participate in any rehabilitation conferences.  She did not 
                                                 
17  In Ms. Favaloro’s June 20, 2003 labor market survey, no 
specific hand or neck motion requirements were reported in any 
of the job descriptions.  (EX-1, pp. 43-45). 
  
18  Ms. Favaloro prepared a July 25, 2003 vocational 
rehabilitation report indicating Dr. Mandybur recently approved 
various jobs, but: 
 

We have tried to secure additional medical information 
from [Dr. Jarrott], and he has been unavailable to 
give us this information due to legal proceedings that 
are taking place.  We will continue to try to obtain 
additional information from him. 

 
(EX-1, p. 47) (emphasis added).  
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provide copies of her correspondence with Dr. Jarrott to 
Claimant before her conferences with Dr. Jarrott.  (Tr. 113-
118). 
 
 Ms. Favaloro did not consider Claimant’s drug medication 
use in her labor market surveys because “the physician should 
take that into consideration [since] they’re the ones 
prescribing the medication.”  She noted it is axiomatic that 
some jobs such as driving jobs are precluded with drug use; 
however, she opined that, with unskilled-entry-level positions, 
a determination whether a claimant may return to the job in 
consideration of drug use is properly decided by the physician 
prescribing the medications.19  She explained that she generally 
does not ask employers whether they accept employees using 
narcotic medications.20  (Tr. 125-126). 
 
 Ms. Favaloro stated that she did not ask potential 
employers whether candidates who experience increased 
absenteeism due to moderate and moderately severe pain would be 
precluded from employment; however, the employers she identified 
would likely tolerate higher instances of absenteeism due to 
high turnover associated with the potential minimum wage-type 
jobs.  If Claimant would miss work 50% of the time due to pain, 
Ms. Favaloro’s opinion on her labor market surveys would 
probably change.  (Tr. 130-132). 
 

                                                 
19  Notably, Ms. Favaloro identified a delivery driver position 
for Claimant in her August 5, 1997 labor market survey based on 
her July 23, 1997 vocational report indicating Claimant was 
currently using Valium, Soma and Fioricet.  (EX-1, pp. 3-4, 7). 
 
20  Ms. Favaloro indicated that she also did not inquire 
whether vision deficits, namely blindness in one eye, would 
preclude employment with the employers she identified in her 
surveys.  Counsel indicated Claimant was blind in one eye and 
that would be revealed upon a review of the medical records in 
this matter.  (Tr. 128-130).  A review of the prior Decisions 
and Orders in this matter fails to establish Claimant suffered 
from blindness; however, it is noted that Claimant reported 
blurry vision on January 12, 1994, and on April 27, 1993.  (CX-
5, pp. 22-23).  In the 1997 Decision and Order, the undersigned 
found Claimant failed to establish her blurry vision was related 
to her compensable injury.  (April 25, 1997 Decision and Order, 
pp. 15-16).   
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 Regarding her August 5, 1997 job descriptions, Ms. Favaloro 
noted that, if Dr. Jarrott restricted Claimant from lifting more 
than 10 pounds, the toll collector job would exceed the 
restriction.  If Dr. Jarrott opined Claimant could not work four 
hours with a 15-minute break and that Claimant would probably 
miss work 50% of the time, all of the jobs she identified would 
be affected.  She noted that toll collectors may sit or stand 
periodically, but they would not be able to leave their station 
other than for a scheduled break and lunch period.  She agreed 
they would generally be required to work for at least four hours 
with a 15-minute break.  Ms. Favaloro conceded toll collectors 
would be required to perform repetitive work with their hands 
for “about two hours” during rush hours, but the rest of the 
shift would not require constant use of the hands.  She added 
that missing 25% to 50% of the job “could have an impact 
negatively on someone’s continued employment.”  (Tr. 132-136; 
EX-1, p. 12).   
  
 Ms. Favaloro was asked whether Claimant could perform the 
jobs she identified if Claimant could only perform 
“intermittent, sedentary” work.  Ms. Favaloro noted that 
“intermittent sedentary” is not specifically defined as such in 
the Dictionary of Occupational Titles, and she did not know what 
the phrase means.  However, she noted that workers in the jobs 
she identified are generally not allowed to “lay down,” nor are 
they generally allowed more than scheduled 15-minute breaks 
every two hours.  However, workers generally may take restroom 
breaks or talk to a co-worker for a few minutes.  Ms. Favaloro 
opined that, “intermittent work, where [applicants] can work an 
hour and take a break for 20 minutes and come back for 5 minutes 
and take a break, . . . would not fly with any employer.”  Ms. 
Favaloro admitted that none of the jobs she identified could be 
performed from Claimant’s home.  (Tr. 136-141, 150-152, 154-
155). 
 
 Ms. Favaloro acknowledged her letters to Dr. Jarrott 
indicating his non-response would constitute an approval of 
various jobs.  She opined that his subsequent non-response 
“bound his opinion.”  She conceded she would be unaware if 
Claimant’s condition worsened if Dr. Jarrott did not “tell 
anyone.”  She conceded that she did not attempt to meet with 
Claimant after 1998.  She also noted that she did not attempt to 
meet with Claimant or her treating physician after the 1999 
surgery.  She noted that Dr. Mandybur questioned Claimant’s 
ability to perform repetitive tasks with her hands in his 
deposition.  Hypothetically, she noted a claimant’s condition 
might change after a period of time passes between a medical 
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report, but whether or not it would affect the accuracy of her 
labor market survey would depend on the extent to which the 
condition changed.  She was unaware of any physical progression 
in Claimant’s condition at the C5-6 level.  (Tr. 141-149, 153). 
 
 On further examination, Ms. Favaloro discussed her March 
2002 labor market survey.  She indicated Dr. Mandybur’s March 
25, 2002 report was a “relatively fresh record” to consider in 
preparing the labor market survey.  She again noted Dr. Mandybur 
approved the jobs identified in her labor market survey.  (Tr. 
153-154). 
 
 Ms. Favaloro admitted she was aware that Claimant had 
vision problems in one of her eyes, noting that Claimant 
reported to her in 1997 that she had no vision in one eye since 
she was three years old.  However, she explained that the jobs 
she identified were not like driving or operating heavy 
machinery, which generally require depth perception.  Rather, 
the jobs she identified included entry-level, unskilled jobs 
which did not require vision in both eyes.  She added that 
Claimant’s reported vision deficits are “not a hindrance to 
work.”  (Tr. 157-158). 
 
 Ms. Favaloro indicated Claimant’s physical condition might 
have changed after 1998, but “that would have been incumbent on 
the physicians to outline in their records.”  She added that she 
tried to conduct an updated vocational examination of Claimant 
in 1998, but Claimant did not respond, so she concluded Claimant 
was not interested in pursuing updated vocational examinations.  
(Tr. 159-162).  
 
The Medical Evidence 
 
David Jarrott, M.D. 
 
 On February 17, 2004, the parties deposed Dr. Jarrott, who 
testified as an expert in neurosurgery.21  He practiced as a 
neurosurgeon until 1999, when he retired from neurosurgery due 

                                                 
21  Claimant submitted a court reporter’s invoice related to 
Dr. Jarrott’s deposition.  (CX-2).  Such invoice will properly 
be considered upon the submission of an Attorney’s Fee petition, 
which should include the invoice in any requested award for 
services and costs. 
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to nerve damage.22  At the time of his deposition, Dr. Jarrott 
primarily practiced in the field of chronic pain management, 
although he was not Board-certified in that specialty.  (CX-1, 
pp. 5-10). 
 
 Dr. Jarrott noted that his medical license was suspended on 
December 25, 2003, for a three-year period.  However, a stay of 
the suspension of his license was issued by the Civil District 
Court for the Parish of Orleans on January 6, 2004, when it was 
determined that he could continue practicing medicine under the 
condition that he may “not prescribe any pain medications or 
controlled substances until such time, if ever, the record can 
be reviewed and the . . . findings of the [Louisiana State Board 
of Medical Examiners] be reversed.”  Id. 
 
 Although his medical chart related to Claimant’s treatment 
“only goes back to May of ’96,” Dr. Jarrott generally recalled 
treating Claimant since “the early [19]90’s.”23  He noted that 
                                                 
22  In a March 1996 deposition, Dr. Jarrott indicated he 
practiced in neurosurgery since 1979.  (EX-5, p. 7). 
 
23  In his March 1996 deposition, Dr. Jarrott testified that he 
began treating Claimant for complaints of neck pain, headaches, 
pain in the right shoulder and arm, pain in the lower back and 
radiating into both hips with bilateral leg numbness on December 
16, 1992, when Dr. Jarrott diagnosed cervical, dorsal and lumbar 
sprain, rib fracture, with subscapular soreness.  (EX-5, pp. 12, 
21).  Claimant’s complaints persisted throughout the course of 
Dr. Jarrott’s treatment, which lasted until June 1994, when 
Claimant sought emergency room treatment for severe pain and 
anxiety, pain in the neck/shoulder area, shoulder blades, lower 
back and into both legs, which were also numb.  Physical 
findings revealed modest muscle and ligamentous tenderness, and 
slight spasm in the cervical and lumbar areas.  (EX-5, pp. 15, 
22-25). 
 
 On March 26, 1993, Dr. Jarrott’s medical records indicate 
Claimant complained of neck pain, headaches, right shoulder 
pain, lower back pain and muscle spasms.  Dr. Jarrott diagnosed 
Claimant with C5-6 degenerative disc disease and recommended 
that Claimant consider cervical fusion at C5-6.  He restricted 
her from returning to work.  On April 27, 1993, Claimant 
reported neck pain, shoulder pain with radiation into her arms, 
lower back pain, bilateral hand pain, bilateral leg numbness, 
headaches and right subscapular pain.  Dr. Jarrott diagnosed 
Claimant with C5-6 spondylosis with lumbar strain (myalgia) and 
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Claimant did not return for treatment from July 1994 through May 
16, 1996, when he understood that she was under the care of an 
orthopedist.  He was unaware of Claimant’s activities and 
treatment during the period of time she did not return to see 
him from 1994 through 1996.  However, when Claimant returned to 
Dr. Jarrott for treatment in May 1996, Dr. Jarrott’s records 
indicated her condition worsened since June 1994.24  He opined 
                                                                                                                                                             
restricted Claimant from returning to work.  On January 12, 
1994, Claimant complained of neck pain, shoulder pain, lower 
back pain, sleeplessness and blurry vision.  Dr. Jarrott 
diagnosed cervical spondylosis at C4-5 and C5-6.  (CX-5, pp. 22-
24).  In his March 1996 deposition, he noted that he 
discontinued recommending surgery by June 1994, when he was 
concerned about Claimant’s psychological condition and when he 
opined Claimant “healed to the point that even anatomically, the 
operation was no longer a good idea.”  (EX-5, pp. 52-53).   
 
 On June 27, 1994, Dr. Jarrott diagnosed cervical 
spondylosis with bulging and possible protrusion of cervical 
discs at C4-5, C5-6 and C6-7, but nerve root impingement was not 
likely.  He diagnosed a lumbar degenerative prolapse at L5-S1, 
but impingement was not likely.  He reported Claimant “does have 
a permanent disability and this will probably rule out the 
possibility of her returning to work as a welder.”  He noted 
that Claimant “should be capable of light minimal or sedentary 
assignments that might be along the lines of a bench trade, 
requiring alternate sitting and standing and pushing or pulling 
weights of 10 or 15 pounds with manipulation at table level, and 
not require bending, jumping, lifting, climbing, or squatting.”  
He assigned Claimant a whole-body permanent partial impairment 
rating of “approximately 10% (5% for cervical and 5% for 
lumbar).”  (CX-5, pp. 21-23; EX-5, pp. 22-25, 66-67) (emphasis 
added). 
 
24  In his March 1996 deposition, after reviewing his records 
through June 1994, Dr. Jarrott diagnosed Claimant with cervical 
and lumbar spondylosis and post-injury pain syndrome related to 
Claimant’s June 1992 occupational injury.  (EX-5, pp. 25-26, 
40).  Dr. Jarrott’s March 26, 1993 report included a diagnosis 
of “lumbar strain (resolved),” while his April 27, 1993 report 
indicated Claimant suffered from a lumbar strain.  (CX-5, pp. 
22-23).  He explained in his March 1996 deposition that 
Claimant’s lumbar symptoms were “modest and intermittent and 
consistent with something that was probably intermittent in 
nature.”  He added that the lumbar condition was supported by 
“very slight” muscle spasm and, by itself, the lumbar condition 
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her condition worsened as a result of an injured disc.  He 
opined Claimant’s deteriorating condition could be consistent 
with a new injury but was “more than likely” related to 
Claimant’s June 1992 injury.  (CX-1, pp. 10-14). 
 
 As a result of his May 1996 examination of Claimant, Dr. 
Jarrott prescribed muscle relaxants and mediations to relieve 
nerve irritations and swelling.  The medications were 
ineffective.  In November 1996, he prescribed pain medications 
and Flexeril.  On July 7, 1997, Dr. Jarrott recommended surgery, 
which he recommended “fairly strenuously for the next few months 
and better part of [1998].”  Dr. Jarrott stated his records 
indicate Claimant, who developed clinical symptoms of 
myelopathy, was “having to litigate for clearance for 
recommended surgery.”25  Dr. Jarrott noted Claimant eventually 
underwent surgery with Dr. Mandybur on August 20, 1999.  (CX-1, 
pp. 14-20; CX-3, p. 14; EX-5, pp. 7-8). 
 
 During the period of time Dr. Jarrott treated Claimant in 
1997 and 1998, he “recommended surgery enthusiastically” because 

                                                                                                                                                             
plausibly could have restricted Claimant from performing her 
job.  He explained that there had been “any number of times” 
when Claimant could have been qualified for light-duty 
employment during his course of treatment and that, if she was 
qualified for light-duty when she first presented for treatment, 
that qualification would have continued; however, he did not 
make any findings whether Claimant was a candidate for light-
duty work when he first treated her.  He explained that his 
determination that Claimant was totally disabled was “by virtue 
of being disabled for her job as a welder in the workmans’ comp 
[sic] process until such time she could be rehabilitated.”  (EX-
5, pp. 14, 27-28, 50-51).   
 
25  Dr. Jarrott’s July 7, 1997 medical report reveals that he 
diagnosed Claimant with a C4-5 disc protusion with cord 
impingement, as observed on a February 23, 1996 MRI, and 
spondylosis with a spur at C5-6.  Claimant’s disability status 
remained unchanged.  On September 12, 1997, Dr. Jarrott reported 
that Claimant exhibited positive clinical signs of myelopathy.  
Neurological examination revealed symptoms consistent with C4-5 
disc protrusion with cord impingement causing impending 
myelopathy and C5-6 spondylosis.  Claimant’s disability status 
remained unchanged.  (CX-5,  pp. 21, 18).  
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of pressure on the spinal cord.26  As Claimant was also 
developing clinical signs of myelopathy, Dr. Jarrott considered 
her totally disabled.27  However, he acknowledged a March 24, 
1997 letter from vocational expert Favaloro, who provided the 
letter to Dr. Jarrott during a rehabilitation conference between 
Ms. Favaloro and Dr. Jarrott on March 25, 1998.28   
 
 In the March 24, 1997 letter, Ms. Favaloro provided brief 
job descriptions and check-the-box requests for Dr. Jarrott’s 
approval for Claimant to perform the physical requirements of 
various jobs within her physical limitations and restrictions.29  
                                                 
26  Claimant submitted Dr. Jarrott’s office reports for the 
period of time from February 4, 1998, when Dr. Jarrott’s records 
indicate Claimant was a “disabled welder,” through July 6, 1999. 
Dr. Jarrott treated Claimant for ongoing symptoms, including 
pain in the head, neck, right leg and lower back as well as left 
arm and leg numbness.  He generally recommended cord 
decompression surgery at C4-5 to treat Claimant’s disc rupture 
at C4-5, which was worsening during treatment.  He generally 
prescribed Claimant with Vicodin ES, which refers to “extra 
strength,” and Fioricet for daily use through July 6, 1999.  
(CX-1, p. 41; CX-3, pp. 14, 22, 26). 
   
27  On June 1, 1998, when Claimant complained of neck pain, 
neck swelling, shoulder pain and left arm weakness, Dr. Jarrott 
diagnosed a C4-5 disc rupture with cord compression and surgery, 
namely a cervical fusion at C4-5 with cord decompression, was 
“absolutely indicated at this time.”  Claimant was prescribed 
Vicodin ES and Fioricet.  (CX-5, p. 4). 
 
28  Dr. Jarrott observed that the March 24, 1997 document did 
not reflect whether it was ever sent to Claimant’s attorney or 
that Claimant’s attorney received notice of vocational expert 
Favaloro’s March 25, 1998 contact with Dr. Jarrott.   (CX-1, pp. 
22-23). 
 
29  In response to Ms. Favaloro’s March 24, 1997 letter, Dr. 
Jarrott did not approve a delivery driver for Claimant, noting 
she was restricted from driving.  Likewise, he did not approve 
two production worker jobs which required Claimant to lift under 
5 pounds or under 20 pounds, respectively, because he indicated 
Claimant was restricted from lifting.  (EX-1, p. 13).  An August 
4, 2003 hand-written entry in Dr. Jarrott’s medical records 
indicates Claimant treated with Dr. Mandybur in Jackson, 
Mississippi, where Dr. Mandybur performed cervical surgery.  Dr. 
Jarrott reported Dr. Mandybur “recently approved jobs sought 
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Although he generally checked-off his approval of three jobs, 
including a toll collector position, a parking cashier position 
and production worker position, he noted that his approval of 
the production worker job was “probably an error.”  The other 
two positions he approved “were probably approved on a trial 
basis.  The patient was considered to be disabled.”  He thought 
Claimant should try to “see if she could do [the toll collector 
and parking cashier] positions . . . [p]articularly after 
surgery.  And, according to that [“March 24, 1997”] form, at 
least the checks indicate without additional comment that she 
was encouraged to find work as a toll taker or parking lot 
cashier.”  (CX-1, pp. 19-24; EX-1, pp. 12-13). 
 
 After reviewing his February 24, 1999 office note, Dr. 
Jarrott concluded his February 1999 opinion was that Claimant 
was “permanently and totally disabled from work outside her 
home.”  He added that his definition of disability was based on 
his understanding of a definition used by the Social Security 
Administration.  He understood that Claimant would no longer be 
“disabled” if she could return to a job “and then demonstrate 
over a three to six month period that she was capable.”  (CX-1, 
pp. 26-27, 51-52; CX-5, p. 5). 
 
 Dr. Jarrott noted that he saw Claimant on July 6, 1999, 
when he continued recommending cervical surgery.  He did not see 
Claimant again until September 9, 2002 because Claimant 
underwent surgery at C4-5 and received post-operative care with 
Dr. Mandybur, in Jackson, Mississippi, with whom Dr. Jarrott is 
not familiar.  He noted Claimant suffered from three-level disc 
disease, but Dr. Mandybur performed surgery only at one level.  
(CX-1, pp. 26-33). 
 
 Based on Dr. Mandybur’s medical records, he opined the 
surgery which Dr. Mandybur provided was appropriate for 
Claimant’s condition at C4-5 and “appears to have been 
successful;” however, he observed that an October 2003 MRI 
revealed additional degenerative changes at C5-6, where Dr. 
Jarrott opined Claimant experienced degenerative changes prior 
to surgery.30  He opined Claimant’s condition at C5-6 was worse 
                                                                                                                                                             
today (which I would not approve from a chronic pain 
perspective).  I approve parking lot cashier.”  (CX-3, p. 9).  
  
30  On June 28, 1994, Claimant underwent an MRI of the cervical 
and lumbar areas.  Posterior disc protrusion or herniation 
producing extradural defects at C4, C5 and C6 were reported with 
compression on the cord at C4-5.  No evidence of myelomalacia 
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post-surgery based on findings before and after surgery31 “and 
the high index of suspicion of the wearing out of the discs 
adjacent to a solid fusion.”  (CX-1, pp. 26-39; CX-3, p. 14). 
 
 When Dr. Jarrott began treating Claimant post-surgery in 
September 1999, her condition was “about the same,” although she 
exhibited decreased range of motion in the cervical spine, a 
finding which Dr. Jarrott deemed “not inappropriate in a patient 
who had undergone . . . a surgical fusion in the cervical 
spine.”  Upon examination, Claimant revealed clinical evidence 
of an abnormal spine reflex, a finding which persisted on 
subsequent examinations.  Dr. Jarrott explained that diagnostic 
tests would be required to determine whether Claimant’s abnormal 
spine reflex demonstrated myelopathy because “damage to the cord 
. . . even minor additional impingement produced during the 
course of an otherwise successful operation might produce 
increased reflexes.  (CX-1, pp. 36-37). 
 
 Claimant remained symptomatic post-surgery through Dr. 
Jarrott’s most recent treatment provided on January 16, 2004.  
In August 2003, Dr. Jarrott anticipated possible medical board 
action and hired “Dr. Correa,” who specializes in neurosurgery 
and who is allowed to prescribe analgesic medications or 
controlled substances.  Claimant alternatively treated with Dr. 
Correa, who prescribed “Methadone, ten milligrams three times a 
                                                                                                                                                             
was reported.  Claimant’s lumbar MRI was reported as normal.  
(EX-5, p. 56). 
 
31  On October 7, 2003, Claimant underwent an MRI of the 
cervical and lumbar areas.  Evidence of interbody fusion at C3-4 
and C4-5 was reported.   Degenerative disc disease at C5-6 was 
also reported, causing a mild impression of the thecal sac with 
“osteophyte/disk complex.”  Claimant’s lumbar MRI revealed early 
minimal degenerative disc changes at the lower lumbar spine.  
(CX-5, pp. 2-3).   Dr. Jarrott explained that a surgical 
artifact from Claimant’s surgery at C4-5 might cause an 
incorrect finding on MRI examination that Claimant underwent 
surgery at both C3-4 and C4-5; however, the artifact did not 
obscure the observation that there was compression of the thecal 
sac “to a mild degree” at C5-6, while minimal cord compression 
was revealed at C3-4 and C4-5, where the MRI technician was 
“able to say there was by inference no additional cord 
compression.”  He opined Claimant probably had no ongoing 
compression of her nerves in the cervical spine based on the 
October 2003 MRI. (CX-1, pp. 31-32). 
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day, and for severe pain, that is pain management and for 
breakthrough pain, Vicodin Extra-Strength.”  Dr. Correa also 
prescribed Elavil and Soma, which was discontinued.32  (CX-1, pp. 
40-42).   
 
 On January 16, 2004, Dr. Jarrott noted Claimant was having 
a “bad day,” and “had more intense physical findings,” including 
“persistent spinal cord reflexes,” “moderate to moderately 
continued pain, after the cervical disc fusion, some of which is 
probably attributable to the C5-6 adjacent disc becoming 
symptomatic to a greater extent or wearing out to a progressive 
extent as suggested by the diagnostic tests.”  Dr. Jarrott 
opined Claimant would likely be required to take pain 
medications for the indefinite future, “that is, seeing the 
doctor every eight weeks or so and being prescribed similar 
types of pain medication.”  He noted that he had not yet 
recommended surgery at the C5-6 disc, which might require 
surgery in the future.  (CX-1, pp. 42-44). 
 
 Dr. Jarrott opined Claimant was “unable to engage in 
sustained exertion,” which means “four hours with a fifteen-
minute break followed by another four hours with a fifteen-
minute break.”  However, he added his restriction is not the 
“same thing as saying she can’t work intermittently [sic] and 
sedentary activities.”  He concluded, “whether she is employable 
or not on a part-time basis would be arguable.”  He explained 
that Claimant is “permanently and totally disabled for work 
outside her home.”  He added: 
 

[W]ith this kind of surgery and the after-
effects requiring this amount of pain 
medication and adjacent cervical disc 

                                                 
32  From September 9, 2002 through January 16, 2004, Dr. 
Jarrott’s office notes indicate Claimant was generally 
prescribed Vicodin ES, to be used daily for pain; however, her 
daily dosage was increased from one dose to as many as four 
doses after the September 9, 2002 visit.  Through July 22, 2003, 
when a handwritten entry in Dr. Jarrott’s office notes indicates 
Claimant was “told by her cervical disc surgeon that she would 
be on medication for the rest of her life,” Claimant was also 
generally prescribed: (1) Soma 350, to be used 3 times daily for 
muscle relaxation; (2) Elavil to be used nightly; and (3) 
methadone, to be used two or three times daily.  Her 
prescription for Soma was discontinued on September 22, 2003, 
while she continued receiving methadone, Vicodin ES and Elavil 
through January 16, 2004.  (CX-3, pp. 1-13).   
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disease, she would be unable to or be 
restricted from jumping, climbing or lifting 
ten pounds, repetitively five pounds, 
working at table level for sustained 
periods, constant riding or driving, 
standing, sitting, walking without rest.  
That’s just a more precise way of 
designating her as disabled but for 
intermittent sedentary activities. 

 
(CX-1, pp. 44-48).  If he was provided with job descriptions 
that would fit within the restrictions he assigned Claimant, Dr. 
Jarrott would “have no problems” approving the jobs.  (CX-1, pp. 
51-52). 
  
 On cross-examination, Dr. Jarrott would not approve a 
parking lot or toll taker position which requires continuous 
standing or continuous sitting because such standing or sitting 
are beyond the restrictions he assigned Claimant.  He described 
methadone as a long-acting pain medication used for moderate to 
severe pain, which Claimant experiences.  He noted that 
Claimant’s condition at C5-6 was most likely consistent with 
mild damage sustained by the spinal cord at the time of surgery 
or shortly before.  He opined Claimant’s reflexes worsened post-
surgery, while her pain remained unchanged.  He would not 
recommend surgery without further testing.  He opined all of 
Claimant’s ongoing symptoms are related to her original job 
injury, while the changes observed at C5-6 are a consequence of 
the fusion at C4-5.  (CX-1, pp. 54-58). 
 
 On further examination, Dr. Jarrott was asked why he would 
approve jobs for Claimant if she was restricted from working 
outside her home.  He explained that “the patient has to try or 
has to be encouraged to try.  Even if they try and fail it’s 
better than not to have tried at all.”  He agreed that, by 
approving jobs, he would encourage Claimant to try, even though 
he felt it was likely she would fail.  (CX-1, pp. 58-60).  
 
George T. Mandybur, M.D. 
 
 On June 25, 2003, the parties deposed Dr. Mandybur, who 
specializes in neurosurgery.  He finished residency seven years 
prior to his deposition and became Board-certified approximately 
one year prior to his deposition.  (EX-4, pp. 3-4).  The parties 
stipulated to Dr. Mandybur’s expertise in neurosurgery.  Dr. 
Mandybur stated that he is also Board-certified in pain 
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management, for which he also treated Claimant.  (EX-4, pp. 15-
16).  
 
 On August 2, 1999, Dr. Mandybur initially treated Claimant, 
who had been treating with Dr. Jarrott in Louisiana.  She 
reported a seven-year history of back, bilateral arm and lower 
extremity pain since a June 1992 occupational injury which 
caused her disability from returning to work.  She reported 
cervical and lumbar pain, but her cervical complaints were 
causing more discomfort.  She was currently using Vicodin ES and 
Valium.  Physical examination revealed multiple abnormal 
findings indicating the possibility of a spinal injury and/or 
brain injury.  Claimant also demonstrated decreased strength, 
secondary to pain.  (EX-2, pp. 17-18; EX-4, pp. 4-9).   
 
 According to Dr. Mandybur, Claimant’s MRI results revealed 
multi-level cervical disc disease, the worst of which was at C4-
5, where bilateral nerve root impingement was observed.33  Dr. 
Mandybur diagnosed cervical radiculopathy and mild myelopathy.  
He recommended a cervical diskectomy and fusion at C4-5.  
Claimant desired to undergo the recommended surgery.  Id. 
 
 On August 20, 1999, Claimant underwent the surgery with Dr. 
Mandybur, who opined the procedure, which involved removing a 
disc and inserting a metal plate and “bone plug” at C4-5, was 
successful.  On September 16, 1999, Claimant returned for 
follow-up treatment, reporting that her arm pain and lower 
extremity pain were “much improved.”  However, she complained of 
jaw and skin pain, which “might be just referred incisional 
pain.”  Dr. Mandybur ordered X-rays, which revealed proper 
alignment of the bone graft and plate without evidence of 
dislocation.  (EX-2, pp. 15-17; EX-4, pp. 9-11). 
 
 On November 4, 1999, Claimant returned to Dr. Mandybur for 
follow-up treatment.  She reported ongoing neck pain and 
tenderness under the incision.  Dr. Mandybur ordered an MRI 
which revealed “good decompression” and a cystic lesion, which 
was tender and which was likely related to the surgery due to 
its appearance shortly after the surgery.  He opined it was “too 
early to really make an assumption” how well Claimant was 
recovering after the decompression because she continued 

                                                 
33  Dr. Mandybur did not identify which MRI results he 
reviewed, and his records do not include a copy of the MRI 
report on which he relied.  (EX-2; EX-4, p. 8). 
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exhibiting neck tenderness, night sweats, sleep problems, and 
ongoing diffuse pain.  (EX-2, pp. 13-14; EX-4, pp. 11-13). 
 
 Claimant returned on November 22, 1999, when she reported 
ongoing pain and sensitivity in the right cervical region that 
appeared to be controlled with Vicodin.  The right side of her 
neck was very sensitive and exhibited symptoms which could have 
been consistent with reflex sympathetic dystrophy (RSD), 
although it was premature to diagnose RSD at the time.  Dr. 
Mandybur acknowledged his November 22, 1999 report indicating 
Claimant appeared physically improved; however, he noted that 
the report was “being specific on the wound.”  According to Dr. 
Mandybur, his report was “not specific with regards to back 
pain, leg pain, or anything like that.”  He recalled prescribing 
medications including: (1) Vicodin for pain; (2) Klonopin for 
pain and muscle spasms; and (3) Fioricet for pain. (EX-2, pp. 
11-12; EX-4, pp. 14-17). 
 
 On February 28, 2000, Claimant returned for treatment, 
reporting intermittent pain in both hands, which occasionally 
became red, painful and cold.34  She reported using her sister’s 
prescription pain medication, Remeron, for sleep.  Although Dr. 
Mandybur did not prescribe the medication, he opined Claimant 
“might have actually helped herself out,” if the medication 
helped, because improving her sleep is productive.  The pain in 
Claimant’s jaw improved, while complaints in her neck and head 
persisted.  He prescribed pain and sleep medications and 
recommended Claimant to a pain clinic for “trigger point 
injections and management of early sympathetic and mediated 
pain,” which was a term he used to describe Claimant’s hand 
complaints, which “seem to suggest this [RSD] may have traveled 
into her hands.”  (EX-2, pp. 8-10; EX-4, pp. 17-22). 
 
 Claimant returned on August 28, 2000, after treating with 
the pain clinic, when she reported ongoing pain in her right 
neck and shoulder.  She denied ongoing hand complaints, but 
reported arm weakness.  She experienced low back pain that was 
relieved by her use of a back brace, which Dr. Mandybur did not 
prescribe.  He did not receive any reports or records from the 
pain clinic indicating Claimant went to the clinic; however, he 
                                                 
34  Dr. Mandybur indicated Claimant received treatment from a 
pain clinic concurrently while treating with him.  The parties 
did not submit any pain clinic records; however, Dr. Mandybur’s 
treatment notes include Claimant’s reports that she visited the 
clinic numerous times, but received no benefit from treatment.  
(EX-2, p. 2).  
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noted that it “sometimes takes a while” to receive 
correspondence from the clinic.  He added that he would not 
expect to see a record of Claimant’s treatment at the pain 
clinic.  He observed that his subsequent medical reports 
referred to Claimant’s history of visiting the clinic for 
numerous treatments which were ineffective.  (EX-2, pp. 2, 6-8; 
EX-4, pp. 22-24). 
 
 On March 25, 2002, after she continued treating with the 
pain clinic, Claimant returned with ongoing neck pain and 
shoulder pain, which was described as “burning” and which 
reportedly radiated bilaterally into both hands.  She again 
denied ongoing hand complaints.  She reported using Vicodin and 
Soma, but only twice daily.  Physical examination revealed 
“palpable tenderness bilaterally, and then paring spinal 
musculature, spinous process at multiple levels.”  Claimant 
underwent an MRI, which revealed Claimant’s fusion should have 
been fully healed.  Her neurological examination was normal, but 
she continued reporting pain, which was supported by findings of 
“reproducible pain” upon palpation and which was “not normal.”  
Dr. Mandybur diagnosed “neuropathic cervicalga,” which generally 
relates to “these intermittent hot/cold hypersensitivities that 
she has described on and off.”  He increased Claimant’s pain 
medications and discontinued the use of Remeron in favor of 
Elavil, which improved her leg condition.  (EX-2, pp. 2-5; EX-4, 
pp. 24-32). 
 
 Dr. Mandybur has not seen Claimant again since his last 
visit on March 25, 2002.  He opined Claimant was at maximum 
medical improvement from the surgery he performed, although he 
did not specifically offer a date on which Claimant reached 
maximum medical improvement from surgery.  He anticipated no 
further surgeries and offered no further medical 
recommendations.  (EX-4, pp. 32-33, 41).  
 
 Dr. Mandybur opined Claimant’s condition as of March 25, 
2002 had “changed” since her pre-surgery condition.  He 
concluded Claimant was “better off,” noting that her hand 
condition and sensory deficits apparently improved, while her 
disc condition at C4-5 was “taken care of.”  However, Dr. 
Mandybur added: 
 

[S]he went on to develop different types of symptoms, 
which is not uncommon in some patients, and they 
develop neuropathic pain syndrome.  And hence the 
final diagnosis, the neuropathic cervicalgia, and that 
there is permanent nerve injury from the very 
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beginning.  You fix one problem, but . . . that 
problem will eventually lead to another, because there 
is nerve injury.  And however their nervous system is 
set up, it perpetuates into neuropathic pain syndrome.  
And no matter what you do, that’s going to happen. 

 
(EX-4, pp. 32-33). 
 
  Dr. Mandybur acknowledged an April 3, 2002 letter from Ms. 
Favaloro requesting his approval of Claimant’s capability to 
perform various jobs based on their descriptions and his 
understanding of Claimant’s physical restrictions and 
limitations.35  He noted that he approved all of the jobs on the 
list, which he signed on May 17, 2002, when he opined Claimant 
had some capacity to work.  He explained that, as of March 2002, 
Claimant was restricted from “heavy work,” including 
construction work.  He also restricted Claimant from “heavy 
lifting” in favor of lifting 10 to 20 pounds, noting “you don’t 
want to carry anything on your shoulder when she’s got these 
problems.”  (EX-4, pp. 34-36, 61-62). 
 
 Noting that he had not seen Claimant since March 2002, Dr. 
Mandybur reviewed Ms. Favaloro’s June 20, 2003 list of job 
descriptions to approve of Claimant’s capability to perform the 
June 2003 jobs based on her physical condition, restrictions and 
limitations as of March 2002.36  Unless Claimant’s hand problems 
are “completely resolved now,” he restricted Claimant from 
“repetitive use of the hands to perform some kind of labor task” 
and would not approve “any . . . assembly line type of work” 
identified in the report which would potentially exacerbate her 
problem because she continued reporting intermittent hand pain 
and occasionally dropping things as well as “a lot of shoulder 
and neck pain.”37  He would not approve a sewing machine operator 
                                                 
35  In her April 2002 report, Ms. Favaloro provided five job 
descriptions: (1) Parking Lot Cashier; (2) Salad Bar Attendant; 
(3) Assembler; (4) Assembly/Production; and (5) Line Server.  
(EX-1, pp. 40-41; EX-4, pp. 61-62). 
 
36  In her June 2003 report, Ms. Favaloro provided eight job 
descriptions: (1) Sewing Machine Operator; (2) Assembly Line 
Worker; (3) Assembler; (4) Machine Operator; (5) Parking Lot 
Cashier; (6) Assembler; (7) Assembly/Production Worker; and (8) 
Line Server.  (EX-1, pp. 43-45; EX-4, pp. 63-65). 
   
37  Following Claimant’s last visit with Dr. Mandybur on March 
25, 2002, Dr. Jarrott’s medical records indicate she reported 
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position or a machine operator because he was unfamiliar with 
operation of the machines, which might require Claimant to “turn 
something or other,” and the materials involved in operating 
them.  He approved a parking cashier job, which is “something 
she might be able to do.  That’s a relatively easy job, and it’s 
not continuous.  It’s a lot of sitting around.”  (EX-4, pp. 36-
41). 
 
 On cross-examination, Dr. Mandybur noted his diagnosis of 
Claimant is “basically chronic pain syndrome,” which can be 
debilitating and worsen over time.  He admitted he was unaware 
whether Claimant recently received medical treatment for intense 
pain.  He did not review any recent MRI results.  (EX-4, pp. 42-
43).   
 
 Dr. Mandybur noted Ms. Favaloro’s June 2003 list of job 
descriptions did not include Claimant’s recent medical history 
or recent MRI results, which Dr. Mandybur did not review.  He 
indicated that, of eight jobs identified in the June 2003 
report, he only approved the parking cashier job because that 
position was “the only one I’m familiar with;” however, he 
admitted, “not having seen her, or her MRI, I can’t say I can 
comment” on “whether she can be a parking lot cashier.”  He 
added that he cannot approve or disapprove of any of the jobs 
identified in the June 2003 survey because “I haven’t seen 
[Claimant] in almost a year and a half.”  (EX-4, pp. 42-46). 
 
 Dr. Mandybur discussed Ms. Favaloro’s April 2002 list of 
job descriptions which he approved.  He agreed the two assembler 
jobs identified and a line server job would involve Claimant’s 
“hand problem and the repetitive motion problem, and also 
perhaps the heavy lifting problem;” however, he noted one 
assembler position allowed Claimant to use foot pedals, which 
provided “more mobility,” with no overhead work or lifting 
restrictions exceeding 20 pounds.  When asked why Claimant could 
perform “these jobs which require her to make repetitive hand 
motions,” Dr. Mandybur generally responded Claimant could 
perform certain jobs if she could take breaks, although he did 
not know how frequently Claimant would be required to take 
breaks.  (EX-4, pp. 46-48). 
 
                                                                                                                                                             
bilateral hand complaints on September 9, 2002 and September 22, 
2003, when she also reported bilateral arm pain.  (CX-3, pp.  8, 
13).  She continued reporting neck and low back pain throughout 
her treatment.  (CX-3, pp. 1-13).  She reported shoulder 
complaints on February 4, 2003.  (CX-3, pp. 1-2, 12).    
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 On further examination, Dr. Mandybur testified he did not 
have any records or notes from other physicians indicating 
whether Claimant’s condition worsened, but he noted, “that 
doesn’t mean it didn’t happen.”  (EX-4, p. 49). 
 
Robert L. Applebaum, M.D.  
 
 On April 7, 1998, Dr. Applebaum prepared a report of his 
April 6, 1998 examination of Claimant at Employer’s request.  He 
reported that he last examined Claimant in June 1995, when he 
opined she was not a surgical candidate.  At that time, he also 
recommended her return to her usual and customary occupation.    
(EX-3, p. 2). 
 
 On April 6, 1998, Claimant reported to Dr. Applebaum that 
she was treating with Dr. Jarrott for worsening symptoms, 
including pain in both shoulders, her left leg and low back.  
She stated the pain was “more severe in her neck than 
elsewhere.”  Id. 
 
   Upon examination, Claimant complained of neck pain which 
was throbbing and constant.  It improved with analgesics, 
increased with activity, and was unaffected by sleep.  She 
complained of intermittent low back pain occurring daily.  The 
pain decreased with rest but increased with activity.  (EX-3, 
pp. 2-3). 
 
 Claimant also reported bilateral arm pain which radiated to 
her elbows.  She noted constant left arm pain which would vary 
in intensity and which would improve with rest.  She described 
vague weakness in her left arm.  Likewise, she reported right 
arm pain which was not as severe; however, she denied weakness 
in her right arm.  Dr. Applebaum noted Claimant “changed her 
history when at first she denied any numbness in either arm and 
then stated it occurs in both arms all over.”  (EX-3, p. 2). 
 
 Claimant reported bilateral leg pain, radiating up and down 
her legs and which was constant.  She reported intermittent left 
leg numbness, but denied left leg weakness.  She “subsequently 
denied any pain in her right leg which again represented a 
change in her history.”  She denied weakness or numbness in her 
right leg.  (EX-3, p. 3).  
 
 Physical examination revealed “exquisite tenderness to the 
lightest touch which was rather diffuse,” suggesting to Dr. 
Applebaum that Claimant was exaggerating symptoms.  Minimal  
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limitation of motion was present in the cervical spine, where 
compression reproduced pain at the base of the neck.  Id. 
 
 Examination of the low back revealed normal range of 
motion.  No spasms were discerned, and a normal lumbosacral 
curve was noted.  Straight-leg raising test was positive on the 
left at 70 degrees, but negative on the right.  Motor 
examination showed no evidence of weakness or fasiculations.  
The girths of both arms and calves were equal at comparable 
levels.  Sensory examination was unremarkable except for 
diminished sensation to pinprick in both feet.  Deep tendon 
reflexes were 2+ throughout and symmetrical and no pathological 
reflexes were noted.  Id. 
 
 Dr. Applebaum reviewed Claimant’s February 23, 1996 and 
July 3, 1997 MRIs, which demonstrated disc protrusion at C4-5 
with compression on the thecal sac.  Dr. Applebaum did not “feel 
there is any compression of the spinal cord or nerve roots.”  He 
noted minimal disc bulging at C6-7, which he opined were not 
clinically significant.  Id. 
 
 Dr. Applebaum concluded Claimant was not a surgical 
candidate and recommended that she return to her usual and 
customary occupation following a functional capacity evaluation.  
(EX-3, p. 4).  The instant record does not include the results 
of any functional capacity evaluation following Dr. Applebaum’s 
recommendation. 
 
The Contentions of the Parties 

 
 Employer contends modification is appropriate because 
Claimant’s economic and medical conditions have improved.  
Employer seeks to reduce its liability for compensation benefits 
due to Claimant’s disability status, which it contends is now 
permanent partial rather than permanent total, based on 
vocational expert Favoloro’s labor market surveys performed in 
August 1997, May 1998, March 2002, and June 2003.  Employer 
avers the labor market surveys generally relate to periods of 
time which occurred before and after Claimant’s cervical surgery 
in August 1999.  
 
 Claimant argues modification under Section 22 of the Act is 
inappropriate because her total disability status has remained 
unchanged since earlier Decisions and Orders finding that her 
disability status was permanent total.  Further, she argues the 
1997 and 1998 labor market surveys presented by Employer for the 
first time during the March 2004 hearing could have been 
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presented prior to the March 1999 Decision and Order Awarding 
Benefits.  She contends Employer’s request to consider the 
evidence should be barred by the principle of res judicata.   
 
 Alternatively, Claimant argues the labor market surveys are 
stale in consideration of the length of time since their 
preparation and in view of Claimant’s August 1999 cervical 
surgery, which was not properly considered by the vocational 
expert in forming her opinions.  She avers the vocational 
expert’s opinions are entitled to little probative value because 
the expert relied on incorrect descriptions of her physical 
restrictions and limitations and ignored her ongoing use of 
medications.  She objects to any ex parte communications and 
reports which resulted from the unauthorized contact between 
Employer’s vocational expert and physicians in this matter in 
1998 and 2003. 
 
 Accordingly, Claimant asserts Employer failed to meet its 
burden of proof for modification of the prior Decision and Order 
under Section 22 of the Act.      
 

IV.  DISCUSSION 
 
 It has been consistently held that the Act must be 
construed liberally in favor of the Claimant.  Voris v. Eikel, 
346 U.S. 328, 333 (1953); J. B. Vozzolo, Inc. v. Britton, 377 
F.2d 144 (D.C. Cir. 1967).  However, the United States Supreme 
Court has determined that the "true-doubt" rule, which resolves 
factual doubt in favor of the Claimant when the evidence is 
evenly balanced, violates Section 7(c) of the Administrative 
Procedure Act, 5 U.S.C. Section 556(d), which specifies that the 
proponent of a rule or position has the burden of proof and, 
thus, the burden of persuasion.  Director, OWCP v. Greenwich 
Collieries, 512 U.S. 267, 114 S.Ct. 2251 (1994), aff’g. 990 F.2d 
730 (3rd Cir. 1993).  
 
 In arriving at a decision in this matter, it is well-
settled that the finder of fact is entitled to determine the 
credibility of witnesses, to weigh the evidence and draw his own 
inferences therefrom, and is not bound to accept the opinion or 
theory of any particular medical examiners.  Duhagon v. 
Metropolitan Stevedore Company, 31 BRBS 98, 101 (1997); Avondale 
Shipyards, Inc. v. Kennel, 914 F.2d 88, 91 (5th Cir. 1988); 
Atlantic Marine, Inc. and Hartford Accident & Indemnity Co. v. 
Bruce, 551 F.2d 898, 900 (5th Cir. 1981); Bank v. Chicago Grain 
Trimmers Association, Inc., 390 U.S. 459, 467, reh’g denied, 391 
U.S. 929 (1968).  
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A. Applicability of Section 22 Modification  
 
 Section 22 of the Act provides the only means for changing 
otherwise final decisions on a claim; modification pursuant to 
this section is permitted based upon a mistake of fact in the 
initial decision or a change in claimant's physical or economic 
condition. See Metropolitan Stevedore Co. v. Rambo [Rambo I], 
515 U.S. 291, 115 S. Ct. 2144, 30 BRBS 1 (CRT) (1995).  The 
rationale for allowing modification of a previous compensation 
award is to render justice under the Act.  
 
 The party requesting modification has the burden of proof 
to show a mistake of fact or change in condition. See Vasquez v. 
Continental Maritime of San Francisco, Inc., 23 BRBS 428 (1990); 
Winston v. Ingalls Shipbuilding, Inc., 16 BRBS 168 (1984).  
 
 An initial determination must be made as to whether the 
petitioning party has met the threshold requirement by offering 
evidence demonstrating a mistake of fact or that there has been 
a change in circumstances and/or conditions. Duran v. Interport 
Maintenance Corp., 27 BRBS 8 (1993); Jensen v. Weeks Marine, 
Incorporated, 34 BRBS 147 (2000).  This inquiry does not involve 
a weighing of the relevant evidence of record, but rather is 
limited to a consideration of whether the newly submitted 
evidence is sufficient to bring the contention within the scope 
of Section 22.  If so, the administrative law judge must 
determine whether modification is warranted by considering all 
of the relevant evidence of record to discern whether there was, 
in fact, a mistake of fact or a change in physical or economic 
condition. Id. at 149.  
 
 It is well established that Congress intended Section 22 
modification to displace traditional notions of res judicata, 
and to allow the fact-finder to consider any mistaken 
determinations of fact, “whether demonstrated by wholly new 
evidence, cumulative evidence, or merely further reflection upon 
evidence initially submitted.” O'Keefe v. Aerojet-General 
Shipyards, Inc., 404 U.S. 254, 92 S. Ct. 405 (1971), reh'g 
denied, 404 U.S. 1053 (1972).  An administrative law judge, as 
trier of fact, has broad discretion to modify a compensation 
order.  Id.  
 
 A party may request modification of a prior award when a 
mistake of fact has occurred during the previous proceeding.  
O'Keefe, at 255.  The scope of modification based on a mistake 
in fact is not limited to any particular kinds of factual 
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errors. See Rambo I, at 295; Banks v. Chicago Grain Trimmers 
Association, Inc., 390 U.S. 459, 465, 88 S. Ct. 1140, 1144 
(1968).  However, it is clear that while an administrative law 
judge has the authority to reopen a case based on any mistake in 
fact, the exercise of that authority is discretionary, and 
requires consideration of competing equities in order to 
determine whether reopening the case will indeed render justice.  
Kinlaw v. Stevens Shipping and Terminal Company, 33 BRBS 68, 72 
(1999).  A mistake in fact does not automatically re-open a case 
under Section 22.  The administrative law judge must balance the 
need to render justice against the need for finality in decision 
making. O'Keefe, supra; see also General Dynamics Corp. v. 
Director, OWCP [Woodberry], 673 F.2d 23, 14 BRBS 636 (1st Cir. 
1982).  
 
 Modification based upon a change in conditions or 
circumstances has also been interpreted broadly.  Rambo I, at 
296.  There are two recurring economic changes that permit a 
modification of a prior award: (1) the claimant alleges that 
employment opportunities previously considered suitable are not 
suitable or (2) the employer contends that suitable alternative 
employment has become available.  Blake v. Ceres, Inc., 19 BRBS 
219 (1987).  A change in a claimant's earning capacity qualifies 
as a change in conditions under the Act.  Rambo I, at 296.  Once 
the moving party submits evidence of a change in condition, the 
standards for determining the extent of disability are the same 
as in the initial proceeding.  See Rambo I, 515 U.S. at 296, 30 
BRBS at 3 (CRT); Delay v. Jones Washington Stevedoring Co., 31 
BRBS 197 (1998); Vasquez, 23 BRBS at 431.   
 
 However, Section 22 is not intended as a basis for re-
trying or litigating issues that could have been raised in the 
initial proceeding or for correcting litigation 
strategy/tactics, errors or misjudgments of counsel. General 
Dynamics Corp. v. Director, OWCP [Woodberry], supra; McCord v. 
Cephas, 532 F.2d 1377, 3 BRBS 371 (D.C. Cir. 1976); Delay v. 
Jones Washington Stevedoring Company, supra at 204.  
 
 The Department of Labor (DOL) has consistently advanced a 
view that Section 22 articulates a preference for accuracy over 
finality in judicial decision making.  See Kinlaw, at 71; Old 
Ben Coal Company v. Director, OWCP [Hilliard], 292 F.3d 533, 36 
BRBS 35, 40-41 (CRT)(7th Cir. 2001).  DOL has maintained in 
other modification proceedings that as Section 22 was intended 
to broadly vitiate ordinary res judicata principles, the 
interest in “getting it right,” even belatedly, will almost 
invariably outweigh the interest in finality.  Kinlaw, at 71. 
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B. Evidentiary and Procedural Issues 
 
 1. Res Judicata 
 
 Claimant contends the principle of res judicata bars 
Employer’s submission of vocational evidence gathered prior to 
the issuance of the 1999 Decision and Order in this matter 
because Employer has offered no reasonable explanation why it 
could not have presented its evidence, which it already 
possessed, prior to the 1999 Decision and Order. 
 
 In response, Employer notes that, at the hearing:   
 

[The undersigned] suggested that it was likely the 
parties were polled as to whether they wished to 
submit additional evidence in connection with the 
review on remand, and that [the undersigned] would not 
have conducted the remand on the prior record alone, 
without stipulation by the parties that they did not 
wish to submit additional evidence. 

 
(Employer’s Post-Hearing Brief, p. 5; Tr. 122).  However, 
Employer otherwise stated the undersigned was “determined to 
limit the review on remand, and to specifically limit the 
parties’ briefs on remand, to matters already in the record of 
evidence developed during the course of the February 26, 1996 
trial.”   
 
 Accordingly, Employer now incongruously contends its 
evidence should be considered because the undersigned refused to 
grant its request to submit additional evidence despite the fact 
that the matter was remanded by Board solely to resolve the 
issue of suitable alternative employment for which earlier labor 
market surveys would have been germane and material.  Employer 
relies on the January 29, 1999 Order Granting in Part Motion to 
Strike Briefs, in which it was noted that “the subject of new 
medical evidence was discussed during a telephonic call held 
with the parties on September 10, 1998, during which the 
undersigned ruled that the remand issues would be resolved based 
on the existing record, subject to a Section 22 request for 
modification by any party aggrieved by the Decision and Order on 
Remand.”  Consequently, Employer argues its evidence should 
properly be considered in this request for modification under 
Section 22 of the Act.     
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 As noted above, Congress intended Section 22 modification 
under the Act to displace traditional notions of res judicata, 
and to allow the fact-finder, within “the proper time frame 
after a final decision and order,” to consider newly submitted 
evidence or to further reflect on the evidence initially 
submitted. 
 
 Employer filed its original Motion for Modification on 
November 6, 2002, well after the 1999 Decision and Order.  On 
this basis alone, I am inclined to agree with Claimant that 
Employer’s additional evidence, which involves Claimant’s 
physical condition as it was seven years ago or more, is not 
properly presented under a Section 22 modification request 
within “the proper time frame after a final decision and 
order.”38    
 
 Further, I find Employer’s present 2004 contention that it 
construed 1998 developments on remand as a restriction on its 
submission of additional evidence prior to the 1999 Decision and 
Order on Remand approaches the outer bounds of reasonableness.  
Counsel for Employer generally indicated that he did not “recall 
that we were given an option” to open the record to receive 
additional evidence on remand.  (Tr. 122).  However, pursuant to 
the August 28, 1998 Order on Remand: 
  

The parties are hereby ordered to confer within ten 
(10) days of this order to advise the undersigned 
whether there is any need for a formal hearing on 
remand, and if so, on what issue(s), or whether this 
matter can be handled based on the existing record by 
merely establishing a briefing schedule of the issues 
on remand. 

 
As I explained at the formal hearing, my understanding from the 
parties was that they agreed in 1999 not to open the record 
because the matter could be resolved solely on the basis of the 
record as it existed then, “and certainly the 1997 and 1998 
labor market surveys would have been important since that was an 
issue that I decided on remand.”  (Tr. 122). 
 

                                                 
38  As discussed at the hearing, Employer’s motion is “timely” 
in the procedural sense insofar as it was presented within one 
year from its last payment of compensation benefits.  (Tr. 15; 
see Metropolitan Stevedore Company v. Rambo (Rambo II), 521 U.S. 
121 (1997)). 



- 40 - 

 I am inclined to agree with Claimant that there are 
“numerous ways in which Counsel for Employer could have 
supplemented [t]his record and [t]his case” earlier.  However, 
although I find Claimant’s arguments appealing, a modification 
request should not be denied solely because it contains 
arguments or evidence that could have been presented at an 
earlier stage in the proceedings.  See Old Ben Coal Company, at 
45. 
 
 Accordingly, I find Employer’s argument that it was 
restricted by the undersigned from submitting its evidence on 
remand extremely tenuous.  Nevertheless, out of an abundance of 
caution and in the interest of justice, or “getting it right, 
even belatedly,” I will reluctantly allow Employer to present 
its additionally evidence, subject to the discussion below, for 
a resolution of the issues presented herein.  Insofar as the 
traditional notions of res judicata do not apply to modification 
requests under Section 22 of the Act, Claimant’s request to 
exclude Employer’s evidence is DENIED.  
 
 2. Motions in Limine 
 
 On September 10, 2003, the undersigned issued an Order 
Granting Motion in Limine which excluded any information 
gathered by Employer’s vocational expert during the August 4, 
2003 rehabilitation meeting because Employer failed to establish 
its authorization to have its vocational expert engage in ex 
parte communication with Claimant’s physician in the absence of 
any notice to Claimant or Counsel for Claimant.  No request for 
reconsideration of that Order was submitted by Employer, and 
that Order shall not be disturbed. 
 
 On March 8, 2004, Claimant submitted her Second Motion in 
Limine Regarding March 1998 Report requesting the undersigned to 
exclude information gathered by Employer’s vocational expert 
during the March 25, 1998 rehabilitation meeting with Dr. 
Jarrott because Employer failed to establish its authorization 
to have its vocational expert engage in ex parte communication 
with Claimant’s physician in the absence of any notice to 
Claimant or Counsel for Claimant.  (CX-4).  Claimant argues it 
is “fundamentally unfair” to allow evidence gathered during the 
March 1998 conference because Ms. Favaloro never informed Dr. 
Jarrott of his obligations or lack thereof to cooperate with her 
in the absence of Claimant’s authorization, which is consistent 
with Ms. Favaloro’s testimony. 
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 In response, Employer argues the March 1998 rehabilitation 
conference was scheduled pursuant to the “intractable demand of 
Dr. Jarrott,” who requested the conference.  Further, Employer 
argues Ms. Favaloro had “no choice but to meet with Dr. Jarrott” 
to obtain information.39 
 
 I find Employer’s argument that Ms. Favaloro had “no choice 
but to meet with Dr. Jarrott” pursuant to his “intractable 
demand” overlooks Ms. Favaloro’s choice to construe Dr. 
Jarrott’s non-response as his tacit approval of any jobs 
identified in her letters.  Employer’s argument fails to 
consider Ms. Favaloro’s choice to simply notify Claimant or 
Counsel for Claimant of any anticipated conferences or requests 
for conferences with Claimant’s treating physician.  Employer’s 
argument ignores Ms. Favaloro’s choice to inquire whether 
appropriate releases for ex parte discussions with Claimant’s 
treating physician were obtained. 
 
 Relying on no statutory or jurisprudential authority, 
Employer argues, “no legitimate purpose is served by having 
[Claimant] and her attorney present during the conference.”  In 
the September 10, 2003 Order Granting Motion in Limine, the 
undersigned specifically addressed this argument and directed 
the parties to the holdings of Perkins v. United States, 877 
F.Supp. 330, 332 (E.D. Tx. 1995) (policy reasons prevent 
unauthorized ex parte contact with a treating physician) and 
Horner v. Rowan Companies, Inc., 153 F.R.D. 597 (S.D. Tx. 1994) 
(the Court held ex parte meetings between a plaintiff’s 
physician and defense counsel were prohibited unless 
specifically authorized by the patient). 
 
 In Perkins, a plaintiff in a personal injury matter under 
the Federal Tort Claims Act objected to ex parte contacts 
between her treating physicians and the defendant’s attorneys.  
There was “no question” the medical expert’s opinions were 
discoverable.  The plaintiff did not contest disclosure but 
simply asked for a “level playing field – that she be present 
during any interviews to ask questions and challenge those of 
                                                 
39  Employer’s response fails to specifically address the March 
1998 conference.  Rather, it appears that Employer addresses 
only the August 4, 2003 conference, which was already excluded 
pursuant to the September 10, 2003 Order Granting Motion in 
Limine.  Nevertheless, Employer relies on Ms. Favaloro’s 
testimony discussing the March 1998 conference, which by 
implication and inference indicates Employer argues the evidence 
gathered at that meeting should not be excluded. 
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her opponent.”  Noting that there is no physician-patient 
privilege under federal statutes, the court discussed multiple 
policy reasons supporting a conclusion that ex parte contacts 
with treating physicians should nevertheless be subject to the 
formal rules of discovery.  Among other reasons, the Court 
observed that personal information revealed by a patient might 
be disclosed, and “it is not for the defense lawyer to decide 
what is and is not personal.”  Additionally, a defense lawyer 
may influence the physician’s conclusions.  Otherwise, state 
laws may provide remedies against a physician for unauthorized 
disclosure, while physicians might be exposed to professional 
sanctions for violating their oath of confidentiality.  
According to the court, lawyers and physicians may avoid such 
problems simply by noticing the physician for deposition and 
allowing both sides to participate.  Perkins, 877 F. Supp. at 
332-334. (internal citations omitted).40 
 
 It is noted that, under some circumstances, courts have 
declined to follow cases such as Perkins, supra.  For instance, 
in Stewart v. Women in Community Service, Inc., 1998 WL 777997 
(D. Nev. 1998), the Court concluded “ex parte communications by 
a defense counsel with a plaintiff’s treating physician are not 
prohibited.  “Prior to such a communication, however, defense 
counsel should inform the physician that he or she is not 
required to speak.”  The Stewart court specifically limited its 
holding to “treating physicians not designated as expert 
witnesses.”  Stewart, 1997 WL 777997 at *5, *5 n. 1.  In the 
instant matter, it is not disputed that Dr. Jarrott was 
designated as an expert witness whose opinions directly relate 
to the litigated issues.  Further, as noted by Ms. Favaloro, Dr. 
Jarrott was not informed that he was not required to speak.  
Accordingly, I find Stewart inapplicable to the instant matter. 
 
 Without further explanation or support, Employer argues 
that the goal of the rehabilitation conference is to locate 
suitable alternative employment based on the employee’s medical 
                                                 
40  The Perkins court limited its holding to contacts with non-
party treating physicians with no relationship to the claimant.  
It explicitly did not address whether a defense lawyer may 
communicate ex parte with non-party treating physicians who are 
employees of a medical facility sued by a plaintiff, nor did its 
ruling conflict with the rule that plaintiffs waive their 
privileges when suing their physicians for inadequate medical 
care.  Perkins, 877 F. Supp. at 334.  Neither situation is 
presented under these facts. 
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background and the treating physician’s opinion regarding that 
employee’s ability to work.”  Employer apparently argues that 
its vocational expert should be treated differently than its 
attorney.  While it might be true that a vocational expert may 
try to locate suitable employment, it is equally true that the 
Employer’s vocational expert was retained in this legal 
proceeding arguably to prepare for a formal hearing which would 
reduce Employer’s liability for compensation and inure to 
Claimant’s detriment.   
 
 Clearly, the vocational expert sought expert opinions from 
the treating physician, who indicated on July 25, 2003, shortly 
before the August 4, 2003 ex parte conference that he declined 
to provide additional information “due to legal proceedings 
taking place.”  If the legal proceedings referred to involved 
this proceeding, then Ms. Favaloro arguably should have been on 
notice to contact Claimant or her attorney.  If the legal 
proceedings involved another matter, for instance Dr. Jarrott’s 
pending medical license suspension and the preparation of his 
defenses related to that matter, then it arguably follows Dr. 
Jarrott might not have provided thorough and thoughtful 
consideration for Claimant’s particular case when he met with 
Ms. Favaloro.  Nevertheless, Ms. Favaloro clearly reported she 
would continue to “try to obtain additional information from 
him.”  In this context, I find the distinction between 
Employer’s legal expert and its vocational expert to be 
specious. 
 
 Employer has offered no other explanation why the opinions 
of the expert witness should not be subject to traditional rules 
of discovery or that simple notice should have been provided to 
Claimant informing her that her physician would meet with its 
vocational expert to discuss whether Claimant, whose complaints 
of pain have previously been found credible, could return to 
work within her physical restrictions and limitations.  Employer 
arguably contends Claimant could simply depose the treating 
physician to cross-examine the witness regarding his opinions 
allegedly offered in the rehabilitation conference.  Employer 
overlooks its own ability to simply depose the witness to 
establish certain facts at its own expense rather than at 
Claimant’s expense. 
 
 In consideration of the forgoing, Claimant’s Second Motion 
in Limine Regarding March 1998 Report requesting the undersigned 
to exclude information gathered by Employer’s vocational expert 
during the March 25, 1998 rehabilitation meeting with Dr. 
Jarrott is hereby GRANTED. 
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 Assuming arguendo the Motions in Limine should be denied, 
it is noted that, when Dr. Jarrott was deposed, he qualified his 
limited release of Claimant to return to work and questioned 
certain conclusions allegedly resulting from the ex parte 
discussions, noting that some of his alleged opinions were 
erroneous in consideration of Claimant’s condition, as more 
thoroughly discussed in his deposition, when he clearly reviewed 
and considered Claimant’s medical records.  Such divergence in 
his opinions arguably supports the notion discussed in Perkins, 
supra, that an employer’s representative may influence the 
physician’s conclusions in ex parte conferences.   
 
 According to Ms. Favaloro, Dr. Jarrott’s rehabilitation 
conferences were not lengthy, suggesting he did not consider the 
information reported in Claimant’s medical records as 
thoughtfully as he did in his deposition in which he considered 
Claimant’s medical records and previous restrictions.  Further, 
the record fails to establish to what extent, if any, Dr. 
Jarrott reviewed Claimant’s medical records to conclude whether 
or not Claimant could allegedly return to work when he engaged 
in ex parte discussions with Ms. Favaloro.  
 
 A review of Dr. Jarrott’s March 1998 responses to Ms. 
Favaloro’s March 24, 1997 check-the-box form specifically states 
Claimant is capable of “no driving” and “no lifting,” which adds 
restrictions to those previously assigned by the physician.  One 
of the jobs he apparently did not approve on the basis of his 
“no lifting” restriction included a job in which workers were 
able to sit, stand and walk alternatively, while taking regular 
breaks and lifting “under five pounds.”  It arguably follows 
that any of the jobs identified by Ms. Favaloro requiring any 
lifting would not qualify as suitable alternative employment 
under the “no lifting” restriction, thereby undermining 
Employer’s position that Claimant is capable of returning to 
work at the jobs identified by Ms. Favaloro.41 
 
 Additionally, Dr. Jarrott’s alleged opinions in the August 
4, 2003 conference apparently relate to a June 2003 labor market 
                                                 
41  Of note, Ms. Favaloro’s May 22, 1998 vocational 
rehabilitation report explicitly notes Dr. Jarrott “did not 
approve one job where the lifting is under five pounds.”  Four 
of the five jobs she included in her May 22, 1998 report 
explicitly required: (1) lifting “up to 20 pounds;” (2) “under 
eight pounds;” (3) weights “not exceed[ing] five pounds;” and 
(4) “under five pounds.”  (EX-1, pp. 23-24). 
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survey identifying jobs which, as discussed elsewhere herein, 
were not even in the New Orleans, Louisiana area, where Claimant 
resided and sustained her compensable injury.  Accordingly, I 
find the information revealed in the ex parte discussions merits 
little, if any, probative value in this matter in consideration 
of Dr. Jarrott’s deposition testimony which discussed Claimant’s 
physical condition at all relevant times and which was properly 
subjected to cross-examination in the presence of Counsel for 
both parties.  
  
 Accordingly, assuming arguendo the motions in limine should 
not be granted, I find the information gathered during the ex 
parte conferences to be of little or no probative value in 
consideration of the careful, thoughtful and better-reasoned 
medical opinions rendered by Dr. Jarrott in his deposition. 
 
 3. Summary Decision 
 
 On March 8, 2004, Claimant submitted a Motion for Summary 
Decision in which she averred Employer’s request for 
modification under Section 22 of the Act should be dismissed.  
(CX-4).  On March 9, 2004, Claimant’s motion was deferred for 
the formal hearing.   
 
     By moving for summary decision, a party asserts that based 
on the present record and without the need for further 
exploration of the facts and conceding all unfavorable 
inferences which may be drawn from the record, there is no 
genuine issue of material fact to be decided and that the 
movant  is entitled to judgment as a matter of law.  Fed. R. 
Civ. P. 56(c); 29 C.F.R. § 18.40(d). 
 
 The purpose of summary decision is to promptly dispose of 
actions in which there is no genuine issue as to any material 
fact.  Green v. Ingalls Shipbuilding, Inc., 29 BRBS 81 (1995). 
 
 A motion for summary decision may be made with or without 
supporting affidavits.  29 C.F.R. § 18.04(a).  Any party 
opposing the motion may serve opposing affidavits or countermove 
for a summary decision.  Id. 
 
 To win summary decision, the movant must show that the 
evidence in the record would not permit the nonmovant to carry  
its burden of proof at trial. See Celotex v. Catrett, 477 U.S. 
317, 327, 106 S. Ct. 2548, 2554 (1986); Smith v. Brenoettsy, 158 
F.3d 908, 911 (5th Cir. 1998). 
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 “To defeat a motion for summary decision, the party 
opposing must establish the existence of a genuine issue of 
material fact which is both material and genuine, material in 
the sense of there being sufficient evidence to support the 
alleged factual dispute.”  Hall v. Newport News Shipbuilding Dry 
Dock Company, 24 BRBS 1, 4 (1990). 
 
 Under the summary decision rule, a non-moving party, such 
as employer, “may not rest upon mere allegations or denials in  
[his] pleadings, but must set forth specific facts showing that 
there is a genuine issue for trial.”  Anderson v. Liberty Lobby, 
477 U.S. 242, 256-257, 106 S. Ct. 2505, 2514 (1986). 
 
 In the instant matter, I find there is a genuine issue of 
material fact, namely Claimant’s capacity to return to work 
within her physical limitations and restrictions.  Contrary and 
substantial evidence exists in the record which supports a 
conclusion that Claimant has failed to show that the evidence in 
the record would not permit the nonmovant to carry  its burden 
of proof at trial.  Claimant’s motion for summary decision is 
hereby DENIED. 
 
C. The Threshold Requirement under Section 22 of the Act 
 
 Employer is not seeking modification under Section 22 of 
the Act based on a mistake of fact.  Rather, Employer maintains 
Claimant’s wage-earning capacity improved since the 1997 
Decision and Order, justifying a modification.  The factual 
scenario presented by Employer’s modification request arguably 
demonstrates a change in circumstances subsequent to the 
February 26, 1996 hearing before the undersigned and the 
resulting Decision and Order of April 25, 1997 as well as the 
Decision and Order on Remand of March 5, 1999.   
 
 Moreover, the facts now presented suggest that a change in 
physical or economic conditions may have occurred, namely that 
Claimant underwent surgery, while various labor market surveys 
have been submitted, which, if accepted as Employer suggests, 
demonstrate a change in economic conditions. 
  
 The issue presented for resolution is whether such changed 
circumstances meet the threshold requirement for consideration 
of modification under Section 22.  In the interest of “getting 
it right, even belatedly,” I find that they do.  Therefore, 
balancing the need to render justice under the Act against the 
need for finality in decision making, I hereby reopen the 
record, subject to the above evidentiary and procedural 
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considerations, to consider modification of the prior Decisions 
and Orders.  
 
D. Nature and Extent of Disability 
 
 The burden of proving the nature and extent of her 
disability rests with Claimant.  Trask v. Lockheed Shipbuilding 
Construction Co., 17 BRBS 56, 59 (1980).   
 
 Disability is generally addressed in terms of its nature 
(permanent or temporary) and its extent (total or partial).  The 
permanency of any disability is a medical rather than an 
economic concept.   
 
 Disability is defined under the Act as an “incapacity to 
earn the wages which the employee was receiving at the time of 
injury in the same or any other employment.”  33 U.S.C. § 
902(10).  Therefore, for Claimant to receive a disability award, 
an economic loss coupled with a physical and/or psychological 
impairment must be shown.  Sproull v. Stevedoring Servs. of 
America, 25 BRBS 100, 110 (1991).  Thus, disability requires a 
causal connection between a worker’s physical injury and her 
inability to obtain work.  Under this standard, a claimant may 
be found to have either suffered no loss, a total loss or a 
partial loss of wage earning capacity.  
 
 Permanent disability is a disability that has continued for 
a lengthy period of time and appears to be of lasting or 
indefinite duration, as distinguished from one in which recovery 
merely awaits a normal healing period.  Watson v. Gulf Stevedore 
Corp., 400 F.2d 649, pet. for reh’g denied sub nom. Young & Co. 
v. Shea, 404 F.2d 1059 (5th Cir. 1968)(per curiam), cert. 
denied, 394 U.S. 876 (1969); SGS Control Services v. Director, 
OWCP, 86 F.3d 438, 444 (5th Cir. 1996).  A claimant’s disability 
is permanent in nature if she has any residual disability after 
reaching maximum medical improvement.  Trask, supra, at 60.  Any 
disability suffered by Claimant before reaching maximum medical 
improvement is considered temporary in nature.  Berkstresser v. 
Washington Metropolitan Area Transit Authority, 16 BRBS 231 
(1984); SGS Control Services v. Director, OWCP, supra, at 443. 
 
     The question of extent of disability is an economic as well 
as a medical concept.  Quick v. Martin, 397 F.2d 644 (D.C. Cir 
1968); Eastern S.S. Lines v. Monahan, 110 F.2d 840 (1st Cir. 
1940); Rinaldi v. General Dynamics Corporation, 25 BRBS 128, 131 
(1991).   
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 To establish a prima facie case of total disability, the 
claimant must show that she is unable to return to her regular 
or usual employment due to her work-related injury.  Elliott v. 
C & P Telephone Co., 16 BRBS 89 (1984); Harrison v. Todd Pacific 
Shipyards Corp., 21 BRBS 339 (1988); Louisiana Insurance 
Guaranty Association v. Abbott, 40 F.3d 122, 125 (5th Cir. 
1994).   
 
 Claimant’s present medical restrictions must be compared 
with the specific requirements of her usual or former employment 
to determine whether the claim is for temporary total or 
permanent total disability.  Curit v. Bath Iron Works Corp., 22 
BRBS 100 (1988).  Once Claimant is capable of performing her 
usual employment, she suffers no loss of wage earning capacity 
and is no longer disabled under the Act. 
 
E. Maximum Medical Improvement (MMI) 
 
 The traditional method for determining whether an injury is 
permanent or temporary is the date of maximum medical 
improvement.  See Turney v. Bethlehem Steel Corp., 17 BRBS 232, 
235, n. 5 (1985); Trask v. Lockheed Shipbuilding Construction 
Co., supra; Stevens v. Lockheed Shipbuilding Company, 22 BRBS 
155, 157 (1989).  The date of maximum medical improvement is a 
question of fact based upon the medical evidence of record.  
Ballesteros v. Willamette Western Corp., 20 BRBS 184, 186 
(1988); Williams v. General Dynamics Corp., 10 BRBS 915 (1979).   
 
 An employee reaches maximum medical improvement when her 
condition becomes stabilized.  Cherry v. Newport News 
Shipbuilding & Dry Dock Co., 8 BRBS 857 (1978); Thompson v. 
Quinton Enterprises, Limited, 14 BRBS 395, 401 (1981). 
    
 In the present matter, nature and extent of disability and 
maximum medical improvement will be treated concurrently for 
purposes of explication. 
 
 Employer notes in its brief that “it is undisputed that 
Claimant suffers a permanent disability, arising from her 
various injuries, which preclude a return to her pre-injury, 
shipbuilding employment.”  (Employer’s Post-Hearing Brief, p. 
29).  Claimant avers no modification of the prior Decisions and 
Orders is appropriate.  Thus, the parties generally do not 
dispute the prior findings that Claimant reached maximum medical 
improvement from her original 1992 injury on June 29, 1994, when 
her disability status was considered permanent under the Act.  
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Accordingly, I find Claimant established a prima facie case of 
total disability under the Act. 
 
 It is undisputed that Claimant underwent cervical surgery 
with Dr. Mandybur on August 20, 1999.  Dr. Mandybur’s testimony 
and medical records generally establish that he expected 
Claimant’s surgery to resolve while he treated her through the 
date of his last examination on March 25, 2002.  Although he was 
not exactly clear on the date, Dr. Mandybur opined in his June 
25, 2003 deposition that Claimant reached maximum medical 
improvement post-surgery.  Dr. Mandybur’s opinion was provided 
in the context of his discussion that he last treated Claimant 
on March 25, 2002, after which date he did not see Claimant 
again.   
 
 Further, in consideration of Dr. Mandybur’s testimony that 
Claimant’s condition might have changed after March 25, 2002, 
the most reasonable inference is that Dr. Mandybur opined 
Claimant reached maximum medical improvement from her surgery 
when he last treated her on March 25, 2002, when he also opined: 
(1) Claimant’s disc surgery was “taken care of;” (2) Claimant 
was generally “better off;” but (3) Claimant’s condition 
perpetuated into neuropathic pain syndrome related to a 
permanent nerve injury.   
 
 Although Dr. Jarrott did not specifically offer an opinion 
whether Claimant reached maximum medical improvement, he 
generally agreed that Dr. Mandybur’s surgery at C4-5 was 
successful.  Meanwhile, a review of Claimant’s treatment after 
March 25, 2002, generally establishes her condition reached a 
plateau of intermittent symptoms coupled with chronic and 
ongoing symptoms.   
 
 Accordingly, I find Claimant reached maximum medical 
improvement from her surgery at C4-5 on March 25, 2002.  All 
post-surgery periods prior to that date are still considered 
permanent under the Act, as discussed below. 
 
June 29, 1994 through July 8, 1997  
 
 Pursuant to the prior, undisputed findings rendered in this 
matter, Claimant’s disability status was permanent total from 
June 29, 1994 through July 8, 1997. 
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July 8, 1997 through August 1, 1999 
 
 As discussed below, Employer failed to establish suitable 
alternative employment from July 8, 1997 through August 1, 1999.  
Claimant’s disability status continued to be permanent total 
from July 8, 1997 through August 1, 1999. 
 
August 2, 1999 through August 19, 1999 
 
 Pursuant to the stipulations of the parties, which are 
supported by Dr. Mandybur’s August 2, 1999 findings upon 
physical examination and recommendation for surgery, Claimant’s 
disability status is considered permanent total from August 2, 
1999 through August 19, 1999. 
 
August 20, 1999 through March 24, 2002 
 
 From August 20, 1999 through March 25, 2002, Claimant’s 
disability status is still considered permanent, notwithstanding 
surgery which required convalescence while she awaited recovery 
from her August 20, 1999 surgery at C4-5.  A temporary 
deterioration of a permanently disabled worker does not render 
her temporarily disabled.  Leech v. Service Engineering Co., 15 
BRBS 18 (1982). 
 
March 25, 2002 through March 27, 2002 
 
 The parties’ stipulation that Claimant was totally disabled 
through March 27, 2002, is generally supported by Dr. Jarrott’s 
opinions and treatment of Claimant, and is reasonable.  
Accordingly, her disability status is permanent total from March 
25, 2002 through March 27, 2002. 
 
March 28, 2002 through October 6, 2002 
 
 As discussed below, Employer failed to establish suitable 
alternative employment from March 28, 2002 through October 6, 
2002.  Claimant’s disability status is considered permanent 
total from March 28, 2002 through October 6, 2002. 
 
October 7, 2002 through Present and Continuing 
 
 For the reasons discussed below, Employer failed to 
establish suitable alternative employment following Claimant’s 
relocation from Jackson, Mississippi, to the New Orleans, 
Louisiana area, where she resided and was injured in 1992.  
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F. Suitable Alternative Employment 
 
 If the claimant is successful in establishing a prima facie 
case of total disability, the burden of proof is shifted to 
employer to establish suitable alternative employment.  New 
Orleans (Gulfwide) Stevedores v. Turner,  661 F.2d 1031, 1038 
(5th Cir. 1981).  Addressing the issue of job availability, the 
Fifth Circuit has developed a two-part test by which an employer 
can meet its burden: 
 

(1) Considering claimant’s age, background, etc., 
what can the claimant physically and mentally do  
following her injury, that is, what types of jobs 
is she capable of performing or capable of being 
trained to do? 

 
(2) Within the category of jobs that the claimant is 

reasonably capable of performing, are there jobs 
reasonably available in the community for which 
the claimant is able to compete and which she 
reasonably and likely could secure? 

 
Id. at 1042.  Turner does not require that employers find 
specific jobs for a claimant; instead, the employer may simply 
demonstrate "the availability of general job openings in certain 
fields in the surrounding community."  P & M Crane Co. v. Hayes, 
930 F.2d 424, 431 (1991); Avondale Shipyards, Inc. v. Guidry, 
967 F.2d 1039 (5th Cir. 1992).   
 
 However, the employer must establish the precise nature and 
terms of job opportunities it contends constitute suitable 
alternative employment in order for the administrative law judge 
to rationally determine if the claimant is physically and 
mentally capable of performing the work and that it is 
realistically available.  Piunti v. ITO Corporation of 
Baltimore, 23 BRBS 367, 370 (1990); Thompson v. Lockheed 
Shipbuilding & Construction Company, 21 BRBS 94, 97 (1988).  The 
administrative law judge must compare the jobs’ requirements 
identified by the vocational expert with the claimant’s physical 
and mental restrictions based on the medical opinions of record.  
Villasenor v. Marine Maintenance Industries, Inc., 17 BRBS 99 
(1985); See generally Bryant v. Carolina Shipping Co., Inc., 25 
BRBS 294 (1992); Fox v. West State, Inc., 31 BRBS 118 (1997).   
 
 Should the requirements of the jobs be absent, the 
administrative law judge will be unable to determine if claimant 
is physically capable of performing the identified jobs.  See 
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generally P & M Crane Co., 930 F.2d at 431; Villasenor, supra.  
Furthermore, a showing of only one job opportunity may suffice 
under appropriate circumstances, for example, where the job 
calls for special skills which the claimant possesses and there 
are few qualified workers in the local community.  P & M Crane 
Co., 930 F.2d at 430.  Conversely, a showing of one unskilled 
job may not satisfy Employer’s burden. 
 
     Once the employer demonstrates the existence of suitable 
alternative employment, as defined by the Turner criteria, the 
claimant can nonetheless establish total disability by 
demonstrating that she tried with reasonable diligence to secure 
such employment and was unsuccessful.  Turner, 661 F.2d at 1042-
1043; P & M Crane Co., 930 F.2d at 430.  Thus, a claimant may be 
found totally disabled under the Act "when physically capable of 
performing certain work but otherwise unable to secure that 
particular kind of work."  Turner, 661 F.2d at 1038, quoting 
Diamond M. Drilling Co. v. Marshall, 577 F.2d 1003 (5th Cir. 
1978).   
   
 The Benefits Review Board has announced that a showing of 
available suitable alternate employment may not be applied 
retroactively to the date the injured employee reached MMI and 
that an injured employee’s total disability becomes partial on 
the earliest date that the employer shows suitable alternate 
employment to be available.  Rinaldi v. General Dynamics 
Corporation, 25 BRBS at 131 (1991). In so concluding, the Board 
adopted the rationale expressed by the Second Circuit in Palumbo 
v. Director, OWCP, 937 F.2d 70, 76 (2d Cir. 1991), that MMI "has 
no direct relevance to the question of whether a disability is 
total or partial, as the nature and extent of a disability 
require separate analysis."  The Court further stated that ". . 
. It is the worker’s inability to earn wages and the absence of 
alternative work that renders [her] totally disabled, not merely 
the degree of physical impairment." Id. 
 
 Claimant contends she has been unable to return to any work 
due to ongoing complaints related to her compensable injury.  
Relying on Ms. Favaloro’s labor market surveys dated August 
1997, May 1998, March 2002, and June 2003, Employer argues the 
medical evidence and opinions of Claimant’s physicians establish 
that “Claimant had work capacity during the period [of time 
from] July 8, 1997 to August 2, 1999, and after March 27, 2002, 
to the present.”  Although different jobs with different 
salaries were identified at different times, Employer argues 
Claimant’s wage-earning capacity from July 8, 1997 to August 2, 
1999 was $4.25 to $4.50 hourly, while her wage-earning capacity 



- 53 - 

from March 27, 2002 to present and continuing is also $4.25 to 
$4.50 hourly.   
 
 1.  Suitable Alternative Employment from July 8, 1997  
  through August 1, 1999 
 
  a. Suitable Alternative Employment as of July 8,  
   1997 (or March 27, 1997)   
 
 On March 24, 1997, before she ever interviewed Claimant, 
Ms. Favaloro forwarded a letter to Dr. Jarrott seeking his 
approval of jobs she identified as suitable for Claimant within 
her physical restrictions and limitations.  Prior to March 24, 
1997, Claimant was diagnosed with a number of disabling 
maladies, including cervical spondylosis at C4-5 and C5-6.  Dr. 
Jarrott considered Claimant “totally disabled” on several 
occasions and also recommended surgery on multiple dates.   
 
 Employer contends Dr. Jarrott’s opinion is vacillating 
because he elsewhere suggested Claimant might return to periods 
of light or sedentary employment; however, Dr. Jarrott 
reasonably explained that he considered Claimant totally 
disabled in the sense that she was unable to return to her prior 
occupation as a welder, which is not necessarily inconsistent 
with the definition under the Act.  As discussed above, his 
opinion that Claimant was unable to return to her prior job is 
supported by Dr. Mandybur’s opinion as well as by vocational 
expert Favaloro’s opinion and also by Employer’s contention in 
its brief that Claimant could not return to her prior 
occupation. 
 
 Dr. Jarrott’s opinion that Claimant was periodically able 
to maintain minimal sedentary or light duty employment during 
the period of time she was “totally” disabled from returning to 
her prior occupation is consistent with his explanation in the 
original Decision and Order that, while Claimant’s condition 
generally did not improve since 1993, her condition was “worse 
momentarily” during passing periods of exacerbation during his 
treatment.  (April 27, 1997 Decision and Order, p. 13).  His 
opinion is also supported by Dr. Miller’s opinion in the 
original Decision and Order that Claimant was “partially 
disabled, but fully disabled for any physical activities such as 
welding.”  (April 27, 1997 Decision and Order, p. 10).   
 
 On June 27, 1994, Dr. Jarrott diagnosed cervical 
spondylosis with bulging and possible protrusion of cervical 
discs at C4-5, C5-6 and C6-7, with lumbar prolapse at L5-S1.  He 
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reported Claimant suffered from a permanent disability, but 
should be capable of “light minimal or sedentary assignments 
that might be along the lines of a bench trade, requiring 
alternate sitting and standing and pushing or pulling weights of 
10 or 15 pounds with manipulation at table level, and not 
require bending, jumping, lifting, climbing and squatting.”  
(Emphasis added). 
 
 Dr. Jarrott explained that Claimant’s condition worsened by 
1996, when he prescribed additional pain medications which were 
ineffective.  Claimant’s physical condition continued to decline 
until Dr. Jarrott eventually recommended surgery on July 7, 
1998, the day before Ms. Favaloro interviewed Claimant, whose 
complaints of pain have previously been found credible in both 
prior Decisions and Orders.  (See March 25, 1999 Decision and 
Order on Remand, p. 19 (Claimant declined job offers because she 
was “hurting too bad;” it is well-settled that a claimant is not 
required to work in pain) (citing Mijangos v. Avondale 
Shipyards, Inc., 948 F.2d 941, 944 (5th Cir. 1991)); April 25, 
1997 Decision and Order, p. 15 (because she suffered from 
ongoing pain, Claimant refused offers of light duty employment 
in favor of seeking medical treatment)). 
 
 Dr. Applebaum’s 1995 reported opinion that Claimant could 
return to her prior occupation as a welder stands in 
contradistinction to Dr. Jarrott’s opinion that Claimant could 
only return to minimal sedentary to light duty work following 
her job injury.  I find, as I did in the March 5, 1999 Decision 
and Order on Remand, Dr. Jarrott’s opinions deserve greater 
credence in consideration of his familiarity with Claimant and 
his well-reasoned opinions based on his ongoing treatment of 
Claimant.  (See March 25, 1999 Decision and Order on Remand, pp. 
16-18). 
 
 A review of the job descriptions identified in Ms. 
Favaloro’s March 24, 1997 list reveals no specific descriptions 
of the restrictions previously assigned by Dr. Jarrott, 
including pushing or pulling weights of 10 or 15 pounds with 
manipulation at table level, or no bending, jumping, lifting, 
climbing and squatting.  Insofar as Ms. Favaloro did not 
interview Claimant or discuss Dr. Jarrott’s restrictions in her 
job descriptions, I find the descriptions fail to establish the 
jobs were reasonably available to Claimant within her physical 
limitations and restrictions as of March 27, 1997 or on July 8, 
1997, when she interviewed Claimant, who reported severe 
headaches and pain, a recommendation for surgery, and ongoing 
prescription medication use. 
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 It is further noted that the parties apparently contend Dr. 
Jarrott’s 2004 opinions and complementary restrictions as well 
as Dr. Mandybur’s 2003 opinions and restrictions should be 
retroactively applied to any vocational evidence gathered since 
1997, although a review of the medical testimony arguably 
indicates these restrictions are based on Claimant’s post-
surgery status.  The following discussion generally applies to 
all of the disputed periods of alleged earning capacity if the 
physicians’ opinions are to be applied retroactively. 
 
 Employer contends Dr. Jarrott nevertheless approved at 
least three positions during 1998.  Having already found any 
evidence gathered during the 1998 rehabilitation conference 
excluded or otherwise not persuasive, I find Employer’s argument 
without merit.  I find Dr. Jarrott’s alleged opinions in 1998 
conflict with his contemporaneous medical records during 1997, 
when he ultimately recommended surgery “fairly strenuously” the 
day before Ms. Favaloro interviewed Claimant as well as through 
the remainder of 1997 and “the better part of 1998.”  Moreover, 
a review of Dr. Jarrott’s 2004 deposition testimony indicates 
that, upon consideration of Claimant’s medical records, he 
erroneously might have approved one job while the other two jobs 
might be approved on a “trial basis.” 
 
 Employer argues Dr. Jarrott’s release to work on a “trial 
basis” amounts to a release to return to the jobs identified in 
Ms. Favaloro’s reports.  I disagree.  In 2004, Dr. Jarrott 
specifically qualified his “approval” with a litany of 
restrictions, including restrictions against: (1) “sustained 
employment,” or “four hours with a fifteen-minute break followed 
by another four-hours with a fifteen-minute break;” (2) work 
“outside the home;” (3) jumping; (4) climbing; (5) lifting ten 
pounds, repetitively five pounds; (6) working at table level for 
sustained periods; (7) constant riding or driving; (8) standing 
without rest; (9) sitting without rest; (10) walking without 
rest.  He noted, “whether [Claimant] is employable or not on a 
part-time basis would be arguable,” and specifically agreed 
that, by “approving” jobs he was merely encouraging Claimant to 
“try, even though he felt it was likely she would fail.”  
 
 Pursuant to the holding of Turner, supra, I find Dr. 
Jarrott’s retroactive, arguable “approval” of jobs does not 
establish Claimant was reasonably capable of sustained 
employment within her physical restrictions and limitations at 
any of the jobs he allegedly “approved.”  In consideration of 
Dr. Jarrott’s multiple restrictions and Claimant’s credible 
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complaints of pain as well as the ongoing medical treatment and 
medications she was receiving for her persistent complaints, 
which were supported by objective findings, I find the record 
fails to establish she could capably perform any of the jobs 
“approved” on a “trial basis” by Dr. Jarrott. 
 
 Moreover, Dr. Mandybur restricted Claimant from “heavy 
lifting,” and “repetitive use of the hands to perform some kind 
of labor task.”  He would not approve any line server or 
assembly line work which could potentially aggravate 
intermittent hand pain relying on Claimant’s credible complaints 
of neck, shoulder and hand pain and reports of “dropping 
things.”  He approved of Claimant performing tasks if she could 
take breaks.   
 
 I find Dr. Mandybur’s opinions and restrictions fail to 
establish Claimant may perform the pre-surgery jobs identified 
in Ms. Favaloro’s vocational reports, insofar as the jobs do not 
delineate the frequency with which breaks may be taken, nor do 
they generally describe the repetitive nature of hand use.  As 
noted by Ms. Favaloro, none of the jobs she identified would 
“fly” if applicants would be required to take frequent breaks.  
Although Ms. Favaloro opined toll collectors do not engage in 
frequent, repetitive hand use, she conceded workers are required 
to engage in repetitive hand use for up to two hours daily 
during rush hour traffic conditions.  Although Ms. Favaloro 
indicated line server jobs would not require much repetitive 
hand motions, Dr. Mandybur clearly indicated such jobs would 
require inappropriate hand motions.   
 
 Accordingly, I find Dr. Mandybur’s 2003 opinions and 
restrictions fail to retroactively establish the jobs identified 
by Ms. Favaloro as early as 1997 constitute suitable alternative 
employment reasonably available to Claimant within her physical 
restrictions and limitations. 
 
 In consideration of the foregoing, I find the March 1997 
survey and August 1997 vocational rehabilitation report fail to 
establish that jobs were reasonably available to Claimant within 
her specific physical restrictions and limitations.  
Accordingly, I find Employer failed to establish suitable 
alternative employment on July 8, 1997. 
  
  b. Suitable Alternative Employment as of August 1997   
 
 For the reasons stated above, namely that Ms. Favaloro 
failed to adequately discuss Claimant’s capabilities to return 
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to the jobs in consideration of Claimant’s complaints, medical 
records and the restrictions assigned by Dr. Jarrott throughout 
his treatment of Claimant through August 5, 1997, I find Ms. 
Favaloro’s August 5, 1997 labor market survey fails to establish 
suitable alternative employment reasonably available to Claimant 
within her physical restrictions and limitations.  Further, Ms. 
Favaloro, who noted Claimant’s reports of pain and severe 
headaches without frequent drug use, did not discuss the impact 
of Claimant’s July 7, 1997 recommendation for surgery, which 
militates against a finding that the jobs she identified 
constitute suitable alternative employment. 
 
 If the 2003 and 2004 opinions and restrictions of Drs. 
Mandybur and Jarrott are to be applied retroactively, it is 
noted that none of the positions identify how much voluntary 
rest is allowed during the performance of the jobs.  None of the 
jobs may be performed “outside the home.”  The driving position 
is not suitable in consideration of Claimant’s ongoing drug 
medication use.  The laundry attendant position requires lifting 
“only what she is able;” however, the job requires applicants to 
place hotel linens in washing machines, and there is no 
description of what those items weigh when wet.  If Claimant is 
unable to lift more than five pounds repetitively, she might 
arguably be unable to perform the task.  The toll collector job 
involves repetitive use of the hands during rush hour, which 
exceeds Dr. Mandybur’s limitations. 
 
  Ms. Favaloro argued that physicians should take 
medications into account when they approve jobs; however, she 
admitted she did not consider Claimant’s use of medications when 
she contacted employers.  As noted elsewhere in this discussion, 
Ms. Favaloro identified a driving job at one point, despite her 
testimony that it is axiomatic that such jobs are precluded for 
applicants who regularly use prescription pain medications.   
 
 Accordingly, if the opinions of the physicians are to be 
applied retroactively, I find none of the positions identified 
in August 1997 constitute suitable alternative employment.  
 
 In consideration of the foregoing, I find the August 1997 
vocational rehabilitation report fails to establish jobs were 
reasonably available to Claimant within her specific physical 
restrictions and limitations.  Accordingly, I find Employer 
failed to establish suitable alternative employment in August 
1997. 
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  c. Suitable Alternative Employment as of May 1998   
 
 Employer argues suitable alternative employment was 
established in May 1998, when Ms. Favaloro identified five 
positions which she opined Claimant could capably perform.  
Buttressing Employer’s contention are Dr. Applebaum’s April 13, 
1998 report and a May 22, 1998 check-the-box letter completed by 
Dr. Applebaum, who approved all of the jobs. 
 
 I find Dr. Applebaum’s April 7, 1998 conclusion that 
Claimant could return to her prior occupation is not persuasive 
in consideration of Employer’s concession in its brief that 
Claimant could not return to her prior occupation and in view of 
Dr. Jarrott’s contrary opinion and recommendations for surgery, 
based on objective findings and continuing treatment for 
Claimant’s symptoms and persistent complaints of pain.  Dr. 
Applebaum evaluated Claimant only once on April 6, 1998, to 
prepare his report, which concluded Claimant’s cervical 
condition was not clinically significant, while Dr. Jarrott 
continuously treated Claimant for her symptoms, which culminated 
in his March 18, 1998 diagnosis of C4-5 disc rupture and cord 
compression, which was worsening and which “definitely” required 
surgery “in the near future.”  Of the two opinions, I place more 
probative weight and value on the opinions and testimony of Dr. 
Jarrott, Claimant’s treating physician over Dr. Applebaum.  
 
  The May 22, 1998 letter provided to Dr. Applebaum notes: 
 

I have reviewed your report of April 7, 1998 
where you reexamined [Claimant].  I see that 
you believe she can return to her usual and 
customary occupation.  We have had jobs 
approved by Dr. Jarrott who [Claimant] 
continues to see on a regular basis.  We 
have found the following jobs and would like 
for you to approve or not [Claimant] 
participating in these jobs with sedentary 
and light job tasks. 

 
(EX-1, pp. 19, 28).   
 
 Ms. Favaloro’s May 22, 1998 letter to Dr. Applebaum is 
arguably inconsistent with the representations in her May 22, 
1998 vocational rehabilitation report sent to Claimant, who was 
informed Dr. Jarrott restricted employment requiring applicants 
to lift under five pounds.  Further, Dr. Applebaum’s responses 
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are predicated on his opinion that Claimant may return to work 
“at her usual and customary occupation.”   
 
 Having already found Dr. Applebaum’s opinions less 
persuasive than Dr. Jarrott’s opinions that Claimant could not 
return to her prior occupation and needed surgery, I find Dr. 
Applebaum’s May 27, 1998 response to Ms. Favaloro’s letter is 
less credible than the contrary opinions of Dr. Jarrott, who 
assigned multiple restrictions.  Further, Dr. Applebaum’s May 
27, 1998 response is undermined by Dr. Jarrott’s treatment notes 
the following day, which indicate Claimant continued to suffer 
from a catalog of complaints, requiring ongoing medications and 
a recommendation for surgery.   
 
 Lastly, I find the check-the-box responses provided by Dr. 
Applebaum are not persuasive because there is no evidence 
establishing to what extent, if any, Dr. Applebaum considered 
Claimant’s medical records or any other medical restrictions or 
opinions precluding Claimant’s return to work when he checked 
the boxes on May 27, 1998. 
 
 A review of Ms. Favaloro’s May 22, 1998 vocational 
rehabilitation report reveals Dr. Jarrott’s previous 
restrictions, including restrictions against bending, lifting 
and squatting, were inadequately described in any of the job 
descriptions.  Four of the five jobs apparently exceed the 
reported restriction against employment requiring applicants to 
lift under five pounds.  The last job, a parking cashier job, 
not only inadequately describes Dr. Jarrott’s previous 
restrictions, but also fails to identify lifting requirements.  
The other parking cashier job, which Ms. Favaloro described as 
“similar,” required lifting under five pounds, which would imply 
both parking cashier positions impose the same lifting 
requirements and exceed the reported restriction.  As noted 
above, it is arguably unclear whether employers would allow 
applicants regularly using prescription narcotics to administer 
cash regularly.  Further, it is conceivable applicants might 
drop change, tickets or receipts, which would arguably require 
bending or squatting, which would exceed Dr. Jarrott’s 
restrictions.   
 
 If the 2003 and 2004 opinions and restrictions of Drs. 
Mandybur and Jarrott are to be applied retroactively, it is 
noted that none of the positions identify how much voluntary 
rest is allowed during the performance of the jobs and that Ms. 
Favaloro agreed the jobs identified in her reports would not be 
suitable if applicants required frequent voluntary rest.  None 
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of the jobs may be performed “outside the home.”   The first 
production worker position is “very repetitive work” requiring 
use of the hands and requires lifting up to 20 pounds, which 
exceeds Dr. Jarrott’s lifting restrictions and Dr. Mandybur’s 
hand restriction.  The second production worker position 
involves the operation of a sewing machine and indicates 
alternative sitting and standing are allowed, but notes many of 
the tasks operating the automated equipment are performed from a 
seated position, which appears to exceed Dr. Jarrott’s 
restriction against working at table level for sustained 
periods.  The position also involves tasks involving the 
operation of machines which Dr. Mandybur would not approve.  I 
find the sorter position involves continuous sorting through 
small parts using both hands, which exceeds Dr. Mandybur’s hand 
restriction.   
 
 In consideration of the foregoing, I find the May 1998 
vocational rehabilitation report fails to establish jobs were 
reasonably available to Claimant within her specific physical 
restrictions and limitations.  Accordingly, I find Employer 
failed to establish suitable alternative employment in May 1998. 
   
  d. Suitable Alternative Employment as of March 2002   
 
 After Claimant underwent surgery in August 1999, Ms. 
Favaloro identified several positions on March 27, 2002 in the 
Richland, Mississippi area, where Claimant relocated. Employer 
contends all of the jobs establish suitable alternative within 
Claimant’s physical restrictions and limitations because they 
were approved by Claimant’s treating physician, Dr. Mandybur, 
and because Ms. Favaloro opined Claimant was capable of 
performing the required tasks to complete the jobs. 
 
 While Employer correctly contends Dr. Mandybur responded to 
Ms. Favaloro’s April 3, 2002 check-the-box request for approval 
of various positions, Employer overlooks Dr. Mandybur’s contrary 
deposition testimony establishing the tasks described in Ms. 
Favaloro’s April 3, 2002 letter may not be suitable for Claimant 
in consideration of her neck, shoulder and hand conditions.  I 
find Dr. Mandybur’s deposition testimony more persuasive than 
his responses to the April 3, 2002 check-the-box letter.  It is 
not established to what extent, if any, Dr. Mandybur considered 
Claimant’s medical records or her credible complaints of neck, 
shoulder and hand pain for which he performed surgery and 
provided ongoing treatment when checking the job boxes.   
 



- 61 - 

 Dr. Mandybur’s deposition opinions are well-reasoned, 
supported by Claimant’s medical records, which he reviewed at 
the deposition, and Claimant’s ongoing complaints of neck, 
shoulder and arm pain which Dr. Mandybur found credible and 
provided ongoing treatment.  Accordingly, I find Dr. Mandybur’s 
“approval” of various jobs in response to Ms. Favaloro’s letter 
are entitled to little, if any, probative value. 
 
 In his deposition, Dr. Mandybur specifically restricted 
Claimant from “heavy lifting” and “repetitive use of the hands 
to perform some kind of labor task” due to ongoing post-surgery 
complaints, which could be related to RSD.  He would not approve 
any line server or assembly line work which could potentially 
aggravate intermittent hand pain relying on Claimant’s credible 
complaints of neck, shoulder and hand pain and reports of 
“dropping things.”   
 
 Dr. Mandybur approved of Claimant performing tasks if she 
could take breaks.  He observed that the job descriptions in the 
April 3, 2002 letter included tasks he would restrict Claimant 
from performing.  Specifically, he noted three jobs, including 
two assembly positions and one line server position, involved 
“the hand problem and the repetitive motion problem and perhaps 
the heavy lifting problem;” however, one of the assembly 
positions might be acceptable because the worker could be 
allowed to operate foot pedals.  
 
 A review of the job descriptions identified in Ms. 
Favaloro’s letter reveals no indication of the frequency of 
voluntary breaks which may be taken by applicants for any of the 
jobs.  There is no indication from a review of the job 
descriptions whether the line server or assembly line work could 
not potentially aggravate intermittent hand pain, in 
consideration of Claimant’s credible complaints of neck, 
shoulder and hand pain and reports of “dropping things.”  There 
are no specific descriptions of the repetitive nature of any of 
the tasks required to complete any of the jobs. 
 
 Although Dr. Mandybur opined the assembly position allowing 
the use of foot pedals might be suitable for Claimant, the job 
description fails to indicate how the operation of foot pedals 
obviates the need for the use of hands on an assembly line, 
which, according to Dr. Mandybur is on a “time scale,” unlike 
other jobs in which breaks may be taken to relieve hand 
complaints.     
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 In her report, Ms. Favaloro indicated that she reviewed 
medical records from Dr. Mandybur; however, she did not discuss 
any of Claimant’s neck, shoulder, or hand complaints.  She 
merely relied on a light to sedentary restriction without 
considering Dr. Jarrott’s prior restrictions, including 
restrictions against bending, lifting and squatting.  Like her 
pre-surgery vocational opinions and reports which did not 
adequately describe the restrictions assigned by Dr. Jarrott, 
who treated Claimant for symptoms he found credible and which 
were supported by objective findings, I find Ms. Favaloro’s 
post-surgery opinions are not persuasive in establishing 
Claimant could capably return to jobs identified in her surveys.    
 
 Ms. Favaloro candidly admitted failing to follow-up with 
Claimant or otherwise interviewing Claimant post-surgery to 
prepare her post-surgery vocational opinions.  Since Ms. 
Favaloro’s July 8, 1997 vocational interview with Claimant, many 
years have passed, and Claimant has undergone numerous 
treatments, including surgery, with multiple health care 
providers in different states.  I find Ms. Favaloro’s failure to 
follow-up with Claimant detracts from the persuasiveness of her 
vocational opinions that Claimant may be capable of performing 
the post-surgery jobs she identified.   
 
 While conceding all of the jobs in her survey required 
using hands to complete the necessary tasks, she opined the jobs 
would not require repetitive use of the hands because tasks 
could be periodically altered.  Her explanation is not 
persuasive because she did not adequately describe the frequency 
with which tasks could be altered or whether the alternate tasks 
were themselves repetitive.  Further, she did not explain why 
the salad bar, assembly line and line server positions would not 
potentially aggravate intermittent hand pain, in consideration 
of Claimant’s credible complaints of neck, shoulder and hand 
pain and reports of “dropping things.”   
 
 Additionally, as noted above, Ms. Favaloro admitted she 
failed to consider Claimant’s ongoing use of prescription 
narcotics, which arguably undermines her opinion that Claimant 
may work at assembly lines operating machinery and assembling 
parts.  Likewise, as noted above, applicants for positions as 
parking lot cashiers handling money might plausibly be refused 
employment in consideration of ongoing use of prescription 
narcotics. 
 
 In consideration of the foregoing, I find the March 27, 
2002 vocational rehabilitation report fails to establish jobs 
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were reasonably available to Claimant within her specific 
physical restrictions and limitations.  Accordingly, I find 
Employer failed to establish suitable alternative employment in 
March 2002.  
 
  e. Suitable Alternative Employment from October 7,  
   2002 through Present and Continuing 
 
 To establish suitable alternative employment, Employer must 
show jobs which are available within the claimant's "local 
community."  Turner, 661 F.2d 1031, 1042-43, 14 BRBS 156, 164-65 
(5th Cir. 1981).  See Palombo v. Director, OWCP, 937 F.2d 70, 25 
BRBS 16 (CRT) (2d Cir. 1991).  “Local community” has been 
interpreted to mean the community in which the injury occurred, 
but may include the area where the claimant resided at the time 
of injury.  Jameson v. Marine Terminals, 10 BRBS 194 (1979).  
 
 The Board has held, however, that jobs 65 and 200 miles 
away are not within the geographical area, even if the employee 
took such jobs before his injury.  Kilsby v. Diamond M. Drilling 
Co., 6 BRBS 114 (1977), aff'd sub nom. Diamond M. Drilling Co. 
v. Marshall, 577 F.2d 1003, 8 BRBS 658 (5th Cir. 1978).   
 
 If the claimant relocates for personal reasons, the 
employer meets its burden if it shows that jobs are available 
within the geographical area in which the claimant resided at 
the time of the injury. Elliot v. C & P Tel. Co., 16 BRBS 89, 92 
(1984).  See Hicks v. Pacific Marine & Supply Co., 14 BRBS 549, 
564 (1981) (where employer failed to show available jobs in 
Hawaii, claimant's desire to return to the mainland is not 
relevant); Pardee v. Army & Air Force Exch. Serv., 13 BRBS 1130, 
1137 n.5 (1981). 
 
 Although the record is unclear when she moved, Claimant 
relocated from Jackson, Mississippi, to New Orleans, Louisiana 
during 2002 for personal reasons.  It is neither alleged nor 
established in the record that Claimant relocated to frustrate 
Employer’s ability to establish suitable alternative employment.  
Claimant clearly resumed treatment with Dr. Jarrott on September 
9, 2002.  Thereafter, Employer admitted it became aware of 
Claimant’s relocation to the New Orleans, Louisiana area as 
early as October 7, 2002, when Claimant attended an informal 
conference and requested that Dr. Jarrott be considered her 
treating physician.  
 
 Thereafter, on June 20, 2003, vocational expert Favaloro 
prepared another vocational rehabilitation report identifying 
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jobs in the Jackson, Mississippi area, which was no longer 
within Claimant’s local geographical community.  I find Employer 
failed to establish that jobs within Claimant’s physical 
restrictions and limitations were reasonably available to 
Claimant within her local community in the New Orleans, 
Louisiana area.  Accordingly, I find Employer failed to 
establish suitable alternative employment from October 7, 2002 
through the present and continuing.    
 
G.  Claimant’s Choice of Physician 
  
 Section 7(a) of the Act provides that: 
 

The employer shall furnish such medical, 
surgical, and other attendance or treatment, 
nurse and hospital service, medicine, 
crutches, and apparatus, for such period as 
the nature of the injury or the process of 
recovery may require. 

 
33 U.S.C. § 907(a). 
 
 Section 7(c)(2) of the Act provides that, when the employer 
or carrier learns of its employee's injury,  it must authorize 
medical treatment by the employee's chosen physician.  Once a 
claimant has made her initial, free choice of a physician, she 
may change physicians only upon obtaining prior written approval 
of the employer, carrier, or deputy commissioner.  See 33 U.S.C. 
§ 907(c)(2); 20 C.F.R. § 702.406. 
 
 At the hearing, Counsel for Claimant argued Employer 
refused to authorize Claimant’s October 7, 2002 request to 
resume with Dr. Jarrott as her treating physician.  Employer 
noted that it initially agreed, but subsequently filed a notice 
of controversion upon discovering Dr. Jarrott’s medical license 
was suspended.  There is no record evidence Employer has 
authorized Claimant’s request to recognize Dr. Jarrott as her 
treating physician.   
 
 Section 7(b) of the Act provides in pertinent part, 
 

The employee shall have the right to choose 
an attending physician authorized by the 
Secretary to provide medical care under this 
Act as hereinafter provided.  If, due to the 
nature of the injury, the employee is unable 
to select his physician and the nature of 
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the injury requires immediate medical 
treatment and care, the employer shall 
select a physician for him. ... Change of 
physicians at the request of employees shall 
be permitted in accordance with regulations 
of the Secretary.  

 
33 U.S.C. § 907(b).  See also 20 C.F.R. § 702.405 and 20 C.F.R. 
§ 702.406(a)(consent for a change in physicians may be given 
upon a showing of good cause for change).  
 
 Although Employer expressed concern over the suspension of 
Dr. Jarrott’s license, it is undisputed that a Louisiana State 
Court issued a stay of Dr. Jarrott’s suspension pending specific 
limitations on issuing medication prescriptions, which may 
appropriately be prescribed by Dr. Jarrott’s associate.  
Accordingly, it appears Dr. Jarrott and his partner may 
reasonably provide the appropriate services Claimant requests, 
and Dr. Jarrott appears to be very familiar with Claimant’s 
condition in consideration of his lengthy treatment of Claimant.  
 
 Thus, Employer was aware of Claimant’s complaints of pain 
and her relocation to New Orleans, Louisiana, in October 2002, 
but apparently has failed to act on her request for 
authorization to treat with Dr. Jarrott.  
 
 Under these circumstances, I find Employer’s delay is 
unreasonable and tantamount to a denial of authorization.  
Parklands, Inc. v. Director, OWCP, 784 F.2d 687, 1035, 22 BRBS 
57, 66 (CRT)(D.C. Cir. 1989) (if an employer or insurer 
unreasonably delays in acting on a request for authorization, 
that may be deemed a constructive denial); Schoen v. U.S. 
Chamber of Commerce, 30 BRBS 112, 113 (1996) (an employer 
constructively refused medical treatment when it failed for 5 
weeks to respond to a claimant’s request for treatment).   
 
 Because Employer refused to provide treatment or to satisfy 
Claimant’s request for treatment, she is released from the 
obligation of continuing to seek its approval for medical 
treatment.  Moreover, I find Claimant has established a showing 
of good cause, in light of her physical relocation, for a change 
of physicians.   
 
 In light of the foregoing, I find that Claimant is entitled 
to her choice of physician, Dr. Jarrott.  I further find that 
Employer must provide continuing medical care that is reasonable 
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and necessary for the treatment of Claimant’s job injury 
pursuant to Section 7 of the Act. 
      

V.  ATTORNEY’S FEES 
 
 No award of attorney’s fees for services to Claimant is 
made because no application for fees has been submitted by 
Claimant’s counsel.  Counsel is hereby allowed thirty (30) days 
from the date of service of this decision by the District 
Director to submit an application for attorney’s fees.42   A 
service sheet showing that service has been made on all parties, 
including the Claimant, must accompany the petition.  Parties 
have twenty (20) days following the receipt of such application 
within which to file any objections thereto.  The Act prohibits 
the charging of a fee in the absence of an approved application. 
 

VI.  ORDER 
 
     Based upon the foregoing Findings of Fact, Conclusions of 
Law, and upon the entire record, I enter the following Order: 
 
 1.  Employer’s request for modification under Section 22 of 
the Act is DENIED. 
 

2. Employer shall pay Claimant compensation for permanent 
total disability from June 29, 1994 to present and continuing, 
based on Claimant’s average weekly wage of $302.50, in 
accordance with the provisions of Section 8(a) of the Act.  33 
U.S.C. § 908(a). 

 
3. Employer shall pay to Claimant the annual compensation 

benefits increase pursuant to Section 10(f) of the Act effective 
                                                 
42  Counsel for Claimant should be aware that an attorney’s fee 
award approved by an administrative law judge compensates only 
the hours of work expended between the close of the informal 
conference proceedings and the issuance of the administrative 
law judge’s Decision and Order.  Revoir v. General Dynamics 
Corp., 12 BRBS 524 (1980).  The Board has determined that the 
letter of referral of the case from the District Director to the 
Office of the Administrative Law Judges provides the clearest 
indication of the date when informal proceedings terminate.  
Miller v. Prolerized New England Co., 14 BRBS 811, 813 (1981), 
aff’d, 691 F.2d 45 (1st Cir. 1982).  Thus, Counsel for Claimant 
is entitled to a fee award for services rendered after November 
6, 2002, the date this matter was referred from the District 
Director. 
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October 1, 1994, for the applicable period of permanent total 
disability. 

 
4. Employer shall continue to pay all reasonable, 

appropriate and necessary medical expenses arising from 
Claimant’s June 23, 1992 work injury, pursuant to the provisions 
of Section 7 of the Act. 

 
5. Claimant is entitled to her choice of physician, Dr. 

David Jarrott. 
 
6. Employer shall receive credit for all compensation 

heretofore paid, as and when paid.   
 

 7. Claimant’s attorney shall have thirty (30) days from 
the date of service of this decision by the District Director to 
file a fully supported fee application with the Office of 
Administrative Law Judges; a copy must be served on Claimant and 
opposing counsel who shall then have twenty (20) days to file 
any objections thereto. 
 
 ORDERED this 6th day of August, 2004, at Metairie, 
Louisiana. 
 
 
 

       A                                                                                

      LEE J. ROMERO, JR. 
      Administrative Law Judge 
 
 


